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SECT. 1.] CLAYGATE v. BATCHELOR. 125

CHAPTER II. — COMBINATION.
SECTION I.— RESTRICTION OF COMPETITION.
A. REesTRAINT OF TRADE.

(1) Principal.

ANONYMOUS.

INn THE CoMMON PLEAs, 1415.

[Reported Y. B.2 Hen. V. fo. 5, pl. 26.]

Writ of debt was brought on an obligation of one John Dier, in
which the defendant declared upon a certain indenture which he set
forth, on condition that if the defendant did not use his art of dier’s
craft within the town where the plaintiff, etc., for a certain time, to
wit, half a year, the obligation should lose all force, etc., and said that
he dld not use his art of dier’s craft in the tlme hmlted which he
averred and prayed ]udgment ete.

Huir. In my opinion you might have demurred upon him, that the
obligation is void, for that the obligation is against the common law,
and by God, if the plaintiff were here, he should go to prison until he
paid a fine to the king.

Strange. We aver that the defendant has used his art for a time, to
wit vii days, within the time limited by the condition, and the others
to the contrary.

CLAYGATE v. BATCHELOR.
IN THE CoMMoN PrEas, 1601.
[Reported Owen, 143.]

In €ebt upon a Bond of thirty pound, the Condition was, that if
Robert Batchelor, son to the Defendant, did use the Trade of Haber-
dasher as Journeyman servant, or Apprentice, or as a Master, within
the County of Kent, within the Cities of Canterbury and Rochester,
within four years after the date, that then, if he pay twenty pound
upon request, the Obligation to be voyd. And all the Justices agreed
that the condition was against Law, and then all is voyd, for it is
against the liberty of a Free-man, and against the Statute of Magna
Carta cap. 20, and is against the Commonwealth. 2 H.5 & 5. And
Anderson said, that he might as well bind himself, that he would not
go to Church. And Judgment was given against the Plaintiff.

150597



126 TOBY . MAJOR. [cHAP. 1.

CHAPIN ». BROWN BROS.

INn THE SUPREME CourTt oF Iowa, 1891.
[Reported 83 Ia. 156.1]

AcrtioN at law to recover one hundred and fifty dollars damages,
and for an injunction to restrain the defendants from pursuing the
business of buying butter at Storm Lake, in Buena Vista county.
Application for a temporary injunction was made to the judge in
vacation. The defendants appeared and filed objections to the grant-
ing of the writ. The objections were sustained, and the plaintiffs
appeal.

RoTHROCK, J. It appears to us that the decision of the district
court is manifestly right upon the question that the agreement is
against public policy. It plainly tends to monopolize the butter
trade at Storm Lake, and destroy competition in that business: It is
not necessary that the enforcement of the agreement would actually

.create a monopoly in order to render it invalid, and surely where all

the dealers in a commodity in a certain locality agree to quit the
business, and the plaintiffs are installed as the only dealers in that
line, the tendency is, for a time at least, to destroy competition, and
leave the plaintiffs as the only dealers in that species of property in
that locality. Such contracts cannot be enforced. Affirmed.

TOBY axp AwxormEr v. MAJOR.

IN THE CHANCERY Drvision, 1899.
[Reported 43 Sol. Jour. T78.]

Mort1on for injunction.

DaArLING, J., said : An Englishman set up business at Notting
Hill., That did not suit a number of German bakers. What they in
substance did was to find a man with £75, and they paid the defend-

.ant that sum and another £25 to give up his business. It was said

on behalf of the plaintiffs that what the association did was to buy
the business of the defendant for £100 and resell it for £75. He did
not think that was so; and thought that what they did was against
public policy. It was said that notwithstanding that the plaintiffs
were entitled to an injunction; he thought that question might bet-.
ter be decided at the trial. The injunction must be refused with
costs.
1 Only one point is printed. — Ep.



SECT. L] MURBAY v. VANDERBILT. 127
"1

MURRAY v. VANDERBILT.

INn THE SUPREME CoURrT oF NEW "YORK, 1863.
[Reported 39 Barb. 140.1]

THis was an action for an accounting by the defendant. The facts
appear in the opinion of the court.

IneraHAM, J. The plaintiff, as receiver, claims to recover against
the defendant for moneys received by him from the Pacific Mail
Steamship Company for a subsidy agreed to be paid by that company
for laying up the steamers belonging to the Transit Company. As to
the terms of the contract or agreement there is but little if any differ-
ence between the parties. It was a verbal agreement made between
Mr. Vanderbilt on the one side and Mr. Aspinwall on the other. They
at the time were presidents of the two companies. Mr. Aspinwall
says he proposed to pay either to Mr. Vanderbilt or to his company

. & certain sum per trip for each trip that the boats of the Pacific Mail

Steamship Company ran without opposition, which was agreed to by
the defendant. The amount to be paid was $10,000 per trip. This
is the substance of the agreement, as stated by Mr. Chauncey, who
was present. Mr. Vanderbilt states the terms of the contract to be
in substance the same, except that the Pacific Mail Steamship Com-
pany was to pay $40,000 per month, on condition that they should

‘have no opposition; making the payment per month instead of per

trip. The point of difference between the plaintiff’s witnesses and
the defendant is, as to the party who was to receive this payment.

‘Without specially recapitulating the testimony in reference to this.

part of the case, I think the whole of the evidence, taken together,
shows the intent of the parties making the agreement at that time
was, that the subsidy should go to the benefit of the Transit Com-
pany. The testimony of Mr. Aspinwall shows that such was his
understanding of the agreement. This is confirmed by Mr. Chauncey,
who was present. '
An objection is taken to this claim on the ground that the contract
was immoral and could not be enforced ; that being in restraint of
trade and commerce, the court should not sustain it, but should leave
the parties as the law found them, both being in pari delicto. That
this rule would apply if the action was brought by the plaintiff or by
Vanderbilt against the Pacific Mail Steamship Compgny4I have no
doubt. The law would not enforce such a contract agfinst the delin-
quent party ; or if the money had been paid, the law would not enable
the party paying to recover it back, but would leave them as they
placed themselves in carrying out the agreement; viz., to act upon it
as a mere honorary arrangement among themselves with which the
law could have nothing to do. But does such a rule apply to a prin-
1 Only one item is printed. — Ep.




128 TUSCALOOSA ICE CO. v. WILLIAMS. [cHAP. L

cipal and his agent who has received money for his principal on such
an agreement ? The money has been paid to an agent for his princi-
pal by a party who could not have been compelled to make such pay-
ment. But having been paid voluntarily, it becomes the property of
the principal in the agent’s hands for which he should account; he
has no right to refuse payment to his principal because his principal
had not a legal claim for the money on the agreement.

For the purpose of taking such account a reference is ordered, and
all further directions are reserved until the coming in of the report.

TUSCALOOSA ICE CO. ». WILLIAMS.
In THE SuPREME COURT OF ArABAMA, 1900.
[Reported 127 Ala. 110.1]

[THE complaint recited that by the terms of an agreement between
the Ice Company and Williams the first party was to pay $875, and
the second party was to shut down his ice machine for five years. The
plea averred that the same was void as in restraint of trade. De-
murrer. ]

McCLELLAN, J. This contractis clearly bad. It tends to injure the
public by stifling competition and creating a monopoly. Its manifest
purposes even upon its face, and certainly when taken in connection
with the facts averred in the plea, was to secure to the covenantee a mo-
nopoly in the production and sale of ice in the town of Tuscaloosa and
vicinity, and such is its operation and effect. /Indeed, on the allegations
of the plea it was even worse than this, for one of its results was to reduce
the available supply of ice below the needs of the locality affected by
it./ It thus operated not only to put it in the power of the covenantee to
arbitrarily fix prices, but directly and necessarily to create a partial ice
Jfamine upon which the defendant company could batten and fatten at
iits own sweet will. But aside from this, the monopoly itself, the put-
ting in the power of the covenantee to control the production and to
fix its own prices whatever the production, is quite sufficientfor the
.utter condemnation of the contract as being against public policy. The
rpurpose to create a monopoly is obvious; it is well-nigh expressed in
‘the writing itself. That a monopoly was created is clear beyond all
dispute. That ends the case against the validity of the covenant.
Nothing more need be said. All that has been said for the appellee
against that conclusion is vain and useless. Given the purpose and
effect of ‘this contract, its condemnation would follow even had the
plaintiff as a part of the transaction sold his ice plant to the defendant;
and the limitation of the covenant as to time and place, though reason.
able in itself, is.of no redeeming importance or efficacy whatever. So

1 This case is abridged. — Ep.



SECT. L] TUSCALOOSA ICE CO. v. WILLIAMS. 129

of the suggestion that no monopoly was created because the contract
itself evidences a contemplation that “ unknown parties ” might come
to Tuscaloosa, establish an ice factory and enter upon the production
and sale of ice in competition with. the covenantee. There was no
other such plant there at the time the contract was entered into (it
would not have been entered into at all had there been) and it is of no
sort of consequence that another might be established, or even that
another was in fact established soon after its execution, as soon prob-
ably as one could be established after defendant’s monopoly had begun
to grind. Nor is there the least merit in the suggestion that ice could be
brought to Tuscaloosa from other places, and hence that defendant had
no monopoly. Even with ordinary commodities a covenant tending
to create a monopoly in a given city or to unduly control prices is not
relieved by the consideration that its baneful effects may be counter-
acted in greater or less degree by importations; and the position is
exceedingly nude and bald when taken in respect of a commodity like
ice or water, the chief cost of which, apart from the plant for its manu-
facture or collection, is in the transportation to the consumer; and it
may be safely said that an ice factory in a town beyond the ordinary
_ reach of delivery wagons from another town has a monopoly of the ice
business in that town. And so of the argument that public policy has
to do in this connection only with the necessaries of life and that ice
i8 not a commodity of that class. Both the propositions thus asserted,
the one of law, the other of fact, are unsound. To say the least it is
against public policy to monopolize in this way any commodity of
common utility, or of common consumption or use among the people,
or even of considerable utility or consumption, whether it be one of
the necessaries of life or not; and in the second place, we feel entirely
assured of conservatism in declaring that in this latitude, and espe-
cially in towns as populous as Tuscaloosa, ice is one of the common
necessaries of life. All of the foregoing propositions, sustaining the
conclusion that the contract sued on is violative of public policy as
stifling competition and promoting monopoly to the manifest injury of
the public, are fully supported.

Remanded.
- ema
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CLARK v». NEEDHAM.

Ix THE SUuPREME COURT oF MicHIGAN, 1901.
[Reported 125 Mich. 84.]

GRANT, J, These two instruments constitute but one instrument,
and must be construed together. Briefly stated, the agreement is this :
Plaintiffs, in consideration of $1500, to be paid to them annually,
agreed for a period of five years not to manufacture or sell chaplets,
except for.only one party. Plaintiffs’ sales were not limited to the
place of manufacture, but extended into other states. The plain object
of the agreement was to substantially close this part of plaintiffs’ busi-
ness, and to give defendants a monopoly of it. The parties evidently
recognized the invalidity of such a contract, put in plain and unequivo-
cal language, and sought to evade it by these two so-called leases. The
arrangement was a bare subterfuge to evade the law. Defendants did
not buy out plaintiffs’ business, machinery, and plant, or lease them
for the purpose of continuing their (plaintiffs’) business. The result
intended and accomplished was to close that part of plaintiffs’ business,
to throw their employés out of employment, and to deprive the public
of any benefit from the continuance of their business.

The learned counsel for plaintiffs concede the invalidity of those
contracts which are entered into for the express purpose of, and result
in, closing one’s business for the benefit of a rival business, in throw-
ing employés out of employment, and in depriving the public of the
benefit of such business. Such contracts tend to destroy competi-
tion and create monopolies, and are void. Plaintiffs, however, seek to
avoid the result of this contract on the ground that it is not, in gen-
eral restraint of trade, but is limited as to time and subject-matter,
They concede that it is unlimited as to territory, and that the contract,
if binding, covers the entire United States.

Any such contract is invalid, whether the restraint be for one year
or any number of years, or is unlimited as to time. The agreement to
close one part of a business is as muc inst the policy of the law
as a contract to close the entire. T‘mis as reprehensible as the
other. They only differ in degree. er this contention a party
might agree with one person to close one part of his manufactory, and
then agree with a second person to close the other part; the two con-
stituting his entire business.

Affirmed.

PRINCIPAL CONTRACT INVALID. — Prugnell v. Goff, Allyn, 67; Gunmakers v. Fell, Willes,
388; Leighton v. Wales, 3 M. & W. 645; Oliver v. Gilmore, 52 Fed. 563; Cravens v. Carter
Crume Co., 92 Fed. 429; Fowle v. Parke, 131 U. 8. 88; Lumber Co. v. Hayes, 76 Cal. 387;
Craft v. McConoughy, 79 Ill. 346; Harrison v. Lockhardt, 25 Ind. 112; Perkins v. Lyman,
9 Mass. 521; Presbury v. Fisher, 18 Mo. 50; Murray v. Vanderbilt, 39 Barb. 140; Good v.
Daland, 121 N. Y. 1; Grasselli v. Lowden, 11 Oh. St. 849; George v. Coal Co., 83 Tenn. 455;
R. R. v. Roberts, 60 Tex. 545; Fairbank v. Leary, 40 Wis. 637.— Ep. .
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SECT. 1] CLERK v. COMER. 181

(2) Ancillary.
JELLIET v. BROADE.

In THE CoMMON BENCH, 1620.
[Reported Noy, 98.]

J. sells goods to B. for £200 and, in consideration of that bargain,
B. promises that he will not exercise the trade of a mercer in such a
village, ete. But after B. uses it there, and J. brought an action on
the case, and resolved by the court that it well lies. For it was a
voluntary promise for a good consideration, and is restraint as to a
place. Otherwise, if it had been a general restraint, or upon a coac-
tion, or without consideration, as 2 H. 5. 5. 6. Note; also M. 43 and
44 Eliz. C. B. N. 8., 3217.

CLERK v. COMER.
In tHE KING’S BENCH, 1734.

[Reported Cas. T. Hardwicke, 48.]

AN action of debt on articles. The plaintiff taught the defendant
. his trade on condition that he would not set up within the Bills of
Mortality under the penalty of 44.. The action was brought in C. B.;
breach was assigned. The defendant demurred to the declaration
and the plaintiff had judgment. On this, a writ of error was brought
in B. R., and judgment was affirmed upon authority of the case of
Chesman and Manby, afirmed in the House of Lords with costs upon
the foundation of the case of Mitchell v. Reynolds, in each of which
it was adjudged that an action would lie for the breach of such
articles.



182 MORRIS v. COLMAN. [cHAP. I,

MORRIS ». COLMAN.

IN CHANCERY, 1811.
[Reported 18 Ves. 437.]

Various disputes having arisen among the proprietors of the
Theatre in the Haymarket, a bill was filed; praying an execution
of the Articles of Agreement, an injunction to restrain Mr. Colman
from acting as manager, and a reference to the Master for the appoint-
ment of a manager.

An injunction was granted: and a reference directed to the
Master to inquire, whether the defendant, Mr. Colman, had per-
formed the duties of manager, and what he was doing and could do
in the discharge of those duties. Upon a motion to dissolve the
injunction, a question arose upon the validity of a clause in the arti-
cles restraining Mr. Colman from writing dramatic pieces for any
other theatre, or, as the construction was represented for the plaintiff,
giving the Haymarket Theatre a right of preémption.

The Lord CEANCELLOR [ELpON]. — I cannot perceive any violation
of public policy in this provision. The case of trade to which it has
been compared, is perfectly distinet. It is well settled upon that
principle, that notwithstanding such a covenant, restraining trade in
general, a man shall be at liberty to engage in commerce; but that
has been broken in upon to the extent of giving effect to covenants
restraining trade within particular limits; and, in partnership engage-
ments, a covenant that the partners shall not carry on for their pri-
vate benefit that particular commercial concern, in which they are
jointly engaged, is not only permitted, but is the constant course.

If that is so with regard to trade, it is impossible to maintain that
theatrical performers, who act only under a license, and are treated -
as vagrants if not licensed, may not enter into such engagements.
The contract is not unreasonable upon either construction; whether
it is, that Mr. Colman shall not write for any other theatre without
the license of the proprietors of the Haymarket Theatre, or whether
it gives to those proprietors merely a right of preémption. If Mr.
Garrick was now living, would it be unreasonable that he should con-
tract with Mr. Colman to perform only at the Haymarket Theatre,
and Mr. Colman with him tp write for that theatre alone? Why
should they not thus engage for the talents of each other? The
ground might be supposed that nothing could be made of the theatre
without exhibiting the talents of such a man; and in this instance
that he may get more to himself and the other proprietors by this
contract than he could by hard bargains at other theatres. :

I cannot, therefore, see anything unreasonable in this; on the con-
trary, it is a contract which all parties may consider as affording the
most eligible, if not the only means of making this theatre profitable
to them all as proprietors, authors, or in any other character which
they are by the contract to hold.



SECT. 1] ROGERS v. DRURY. 188

HAYWARD v». YOUNG.
In TaE KiNG’s BENcH, 1818,

[Reported 2 Chitty, 407.]

GaseLee moved for the defendant, to set aside a verdict for the
plaintiff, in an action on a bond, conditioned not to set up as surgeon
or man-midwife in the town of Aylesbury, or within twenty miles; he
objected that this bond was void, as in restraint of trade.

Assort, C. J. May not the business of an apothecary extend for
twenty miles, and might not the setting up within that distance be
injurious to him ? The principle so luminously laid down and com-
mented upon in Mitchell v. Reynolds, 1 Peere Wms. 181, where Lord
C. J. PARKER said, that it was quite out of the question to argue it in
such a case, is completely applicable to the present.

Judgment for the plaintiff.

ROGERS v. DRURY.

INn TrE CHANCERY DIvision, 1887.

[Reported 57 L. J. Ch. 504.]

TaE parties to this action were medical practitioners. The defend-
ant had sold his practice within a certain radius to the plaintiff. The
defendant afterward attended patients who had called him in.

Cuirry,J. In this case, the facts are, generally speaking, admitted.
Moreover, there is no question as to the validity of the covenant,
and all T have to ascertain is its meaning. The defendant says
there has been no competition, because there cannot be competition
without solicitation, and he-also says that competition must be ac-
tive competition. Neither of these propositions can be sustained. It
is important to ascertain what was the object of the covenant. Its
object was to protect the practice which had been bought and paid
for. I decline to draw a distinction between active and passive com-
petition. The covenant is not to enter into any competition in any
way whatever. What I have to do is to give each term in the cove-
nant its full and appropriate meaning, and doing this and bearing in
mind the object of the covenant, I think that it is clearly infringed,
for it appears to me that the vendor, by coming into the area of the
practice, is acting most injuriously towards the plaintiff, and to my
mind diminishing the plaintiff’s fair chance of obtaining that which
he has purchased. The defendant has said that the patients would
not have called in the plaintiff under any circumstances. To this it
can be answered that there might be circumstances under which it
might be important to call in the doctor on the spot, and the skill of
the plaintiff is not questioned. The plaintiff is entitled to an order.



134 BRYSON v. WHITEHEAD. [cHAP. 1L

BISHOP v». KITCHEN.
INn THE QUEEN’s BENCH, 1868.

[Reported 38 L. J. Q. B.20.)

TrE declaration stated that plamtlff had sold to the defenda.nt his
business of commercial traveller in the hop trade, and the plaintiff
had undertaken that he would not at any time thereafter solicit orders
for hops from any of the customers, or from any of the persons in the
district, or any district whatever, on consideration of an annuity of
£100 for life. Breach, non-payment. Demurrer upon ground of
restraint of trade.

Per curiam. The agreement having been executed, and the plain-
tiff having submitted to the restraint, he is clearly entitled to recover

the consideration due in respect to it.
Judgment for the Plaintiff.

BRYSON ¢. WHITEHEAD.

In CeANCERY, 1822.
[Reported 1 Sim. ¢ Stu. T4.]

THi1s was a Bill for the Specific Performance of an Agreement, for
the sale of the Good-will of a Trade, and of a Secret in Dyeing.

The Plaintiff had for many years carried on the trade of a Dyer in
Spitalfields, and had a particular mode of dyeing Bombazeens and Stuffs.
None but himself and his Son-in-law, one Portlock, knew the secret of
dyeing Stuffs in that mode ; and this secret was esteemed of great value.

In December, 1820, Bryson being about to retire from Business,
agreed to sell the Good-will of his trade, together with the Plant and
Fixtures, to the Defendant, for 1500/., and the exclusive benefit of
the Secret for 1000/. Heads of the Agreement in writing were signed
by both Parties.

The VicE-CHANCELLOR : —

Although the policy,of the Law will not permit a general restraint
of trade, yet a Trader may sell a Secret of Business, and restrain him-
self generally from using that Secret. Let the Master, in settling the
Deed which is to give effect to this Agreement, introduce a general Cove-
nant to restrain the use of the Secret for Twenty years, and a limited
Covenant, in point of locality, as to carrying on the ordinary business
of a Dyer, both Parties being willing that the Agreement should be so
modified.

The Decree therefore referred it to the Master to settle a proper
Deed.



SECT. L] ROBBINS v. WEBB. 135

HEATON PENINSULAR BUTTON FASTENER CO. v.
EUREKA SPECIALTY CO. :

IN THE Ciecuit CourT OoF APPEALS, 1896.
[Reported TT Fed. 288.1]

[PrainTiFrs attached to their patented button fastener machine a
metal label with these words: —

« Condition of Sale.

“This machine is sold and purchased to use only with fasteners
. made by the Peninsular Novelty Company to whom the title to this
machine immediately reverts upon violation of this contract of sale.”

Bill for injunction against both users and sellers of other sta-
ples.

LU)M'ON, Circuit Judge. This method of licensing their mechanism
may or may not result in the engrossment of the market for staples.
So long as their invention controls the market for button-fastening
appliances, and to the extent that their machines shall supersede other
modes of clinching staples, just so long will they be enabled to con-
trol the market for staples. Their monopoly in an unpatented article
will depend upon the merit of their patented device, and the extent
to which other clinching devices are superseded by it. In the last
analysis, the invention destroyed the demand for sizes and shapes of
staples not adapted to use with the machine of complainant, and the
monopoly of the use awarded by the patents destroyed the market for
staples fitted for use in complainant’s machines. The monopoly in the
unpatented staple results as an incident from the monopoly in the use
of complainant’s invention, and is therefore a legitimate result of the
patentee’s control over the use of his invention by others. Depending,
as such a monopoly would, upon the merits of the invention to which
it is a mere incident, it is neither obnoxious to public policy, nor an
illegal restraint of trade.

The decree must be reversed and the cause remanded with directions
to overrule the demurrers.

ROBBINS v». WEBB.

IN THE SUuPREME COURT OF ALABAMA, 1880.

[Reported 68 Ala. 893.]

SoMERvILLE, J. The main question in this case, a solution of
which determines the equity of complainants’ bill, is, whether the
two written instruments, the deed and the bond, which are made

1 This case is abridged. — Ep.



136 ROBBINS v. WEBB. [cHAP. IL

exhibits to the bill, are parts of one and the same contract, and as
such, can legally be construed together. '

The one is a deed from Gregg to Smith, dated February 26th, 1859,
conveying certain land to the latter in fee simple, without condition
or limitation. A

The other is a penal bond, dated February 19, 1859, reciting that
Alexander McLeod had “bought ” a certain tract of land from said
Gregg, which is shown to be a part of the same lands conveyed to
Smith. This bond is signed by both Smith and McLeod as obligors,
and binds each of them, their representatives and assigns, “mnot
directly or indirectly to permit or allow a warehouse or place for the
shipping or receiving of goods either upon or through said premises,”
and agreeing to give Gregg ¢ the free and unmolested use of the pre-
mises for the delivery of spars and lumber.” Gregg was the pro-
prietor of a warehouse, at or near the same landing on the Alabama
river, situated on land which, on his decease, descended to the com-
plainants who are his heirs at law.

The appellee, Webb, purchased the land described in the bond from
Smith, with full notice of the existence and contents of the bond, and
erected thereon a warehouse, and proceeded to carry on the business
of shipping and receiving goods. This bill is filed to enjoin him from
continuing to engage in such business as warehouseman, in alleged"
violation of the covenant of his vendor, Smith, not to do so.

The contract in question was not void as against public policy.
Contracts restraining the exercise of any trade, profession, or busi-
ness, are legal when there is a fair and reasonable ground for the re-
striction, and they are confined to a limited locality, not unreasonably
large or extensive. Mayor v. Pattison, 10 East. 136; 1 Addison on
Contr. § 272; Noble v. Bates, 7 Cow. 307.

A covenant of this character, furthermore, “ runs with the land,”
and the right to enforce it passes to the personal representative, heirs,
and assigns of the covenantee. It is also binding on the personal
representative, heirs, and assigns of the covenantor, and also upon all
purchasers from him with notice of the encumbrance. Spencer's
Case, 1 Smith Lead. Cases (Hare & Wall.), 140, note.

And a court of chancery will, in such a case, restrain by injunction
the breach of the conditions or terms of the covenant, asserting juris-
diction by an equity in the nature of specific performance. Guerand
v. Dandelet, 32 Md. 561 (3 Amer. 164) ; Kemp v. Sober, 1 Sim. (N. S.)
520 ; 3 Wait’s Act. & Def. 693, § 6.

The amendment proposed to the bill of complaint should have been
allowed.

The chancellor erred in sustaining the demurrer and dismissing
the bill. His decree is reversed, the injunction reinstated, and the
case remanded.



SECT. 1.] DIAMOND MATCH CO. ». ROEBER. 187

HARVEY ». COOKE AND ANOTHER.

IN THE CHANCERY DiIvIsioN, 1885.

[Reported 79 L. T. 246.]

Carrry, J. The plaintiff carried on a business of home and for-
eign army contractor, and a large part of his business was to sup-
ply concentrated meat. The defendants had entered into an agree-
ment with him whereby they covenanted not to carry on a concentrated
meat business in Europe, and on the present motion for an injunc-
tion against them to restrain them from so doing, contended that the
agreement violated the rule against restraint of trade, and was veid.
Held, that considering the nature and extent of the business, the lim-
itation to the continent of Europe was not too wide, and that the
agreement was a valid one.

DIAMOND MATCH CO. ». ROEBER.

Ixn THE CourT oF APpPEALS OF NEW YORK, 1887.
[Reported 106 N. Y. 473.1]

AnprEws, J. Two questions are presented: First. Whether the
covenant of the defendant contained in the bill of sale executed by him
to the Swift & Courtney & Beecher Company on the 27th day of Au-
gust, 1880, “that he shall and will not, at any time or times within
ninety-nine years, directly or indirectly engage in the manufacture or
sale of friction matches (excepting in the capacity of agent or employé
of said The Swift & Courtney & Beecher Company), within any of the
several States of the United States of America, or in the territories
thereof, or within the District of Columbia, excepting and reserving,
however, the right to manufacture and sell friction matches in the
State of Nevada and in the territory of Montana,” is void as being a
covenant in restraint of trade ; and, second, as to the right of the plain-
tiff, under the special circumstances, to the equitable remedy by in-
junction to enforce the performance of the covenant.

It has sometimes been suggested that the doctrine that contracts in
general restraint of trade are void is founded in part upon the policy
of preventing monopolies, which are opposed to the liberty of the sub-
ject, and the granting of which by the king under claim of royal pre-
rogative led to conflicts memorable in English history. But covenants
of the character of the one now in question operate simply to prevent
the covenantor from engaging in the business which he sells, so as to
protect the purchaser in the enjoyment of what he has purchased. To

1 This case is abridged. — Ep.
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the extent that the contract prevents the vendor from carrying on the
particular trade, it deprives the community of any benefit it might
derive from his entering into competition. But the business is open
to all others, and there is little danger that the public will suffer harm
from lack of persons to engage in a profitable industry. Such con-
tracts do not create monopolies. They confer no special or exclusive
privilege. If contracts in general restraint of trade, where the trade
is general, are void as tending to monopolies, contracts in partial
restraint, where the trade is local, are subject to the same objection,
because they deprive the local community of the services of the cove-
nantor in the particular trade or calling, and prevent his becoming a
competitor with the covenantee. 'We are not aware of any rule of law
which makes the motive of the covenantee the test of the validity of
such a contract. On the contrary we suppose a party may legally pur-
chase the trade and business of another for the very purpose of pre-
venting competition, and the validity of the contract, if supported by
a consideration, will depend upon its reasonableness as between the
parties. Combinations between producers to limit production and to
enhance prices are or may be unlawful, but they stand on a different
footing. .

The defendant entered into the covenant as a consideration in part
of the purchase of his property by the Swift & Courtney & Beecher
Company, presumably because he considered it for his advantage to
make the sale. He realized a large sum in money, and on the com-
pletion of the transaction became interested as a stockholder in the
very business which he had sold. We are of opinion that the cove-
nant, being supported by a good consideration, and constituting a par-
tial and not a general restraint, and being, in view of the circumstances
disclosed, reasonable, is valid and not void. .
Judgment affirmed.

NORDENFELT ». MAXIM-NORDENFELT CO.

INn THE House or Lorps, 1894.
[Reported 1894, A. C. 535.1]

[TrE plaintiff was formerly engaged in the manufacture and sale of
guns and ammunition. He sold his plant, business, patents, and good
will to the defendant, a limited company. As part of the transfer he
agreed not to engage in the same business anywhere for a period of
twenty-five years. Action to enforce this covénant by injunction.]

Lorp Morris. My Lords, I entirely concur in the judgment and
the reasons for it given by the Lord Chancellor. But I desire to
express my opinion that, without going through the numerous cases
which have been so exhaustively dealt with in the Court of Appeal

1 Only the opinion of Lord Morris is printed. — Ep.]
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and by your Lordships, the weight of authority up to the present time
is with the proposition that general restraints of trade are necessarily
void. It appears, however, to me that the time for a new departure
has arisen and that it should be now authoritatively decided that there
should be no difference in the legal considerations which would invali-
date an agreement whether in general or partial restraint of trading.
These considerations, I consider, are whether the restraint is reason-
able and is not against the public interest. In olden times all re-
straints of trading were considered prima facie void. An exception
was introduced when the agreement to restrain from trading was only
from trading in a particular place and upon reasonable consideration,
leaving still invalid agreements to restrain trading at all. Such a
general restraint was in the then state of things considered to be of no
benefit even to the covenantee himself; but we have now reached a
period when it may be said that science and invention have almost
annihilated both time and space. Consequently there should no longer
exist any cast-iron rule making void any agreement not to carry on a
trade anywhere. The generality of time or space must always be a
most important factor in the consideration of reasonableness though
not per se a decisive test. If the consideration of reasonableness or of
public interest is the rule, the appellant in my opinion has no case.
The portion of his business, which consisted of manufacturing guns
and gunpowder explosives, was one which would almost altogether be
with Governments, foreign as well as at home, and wherever carried
on would necessarily be in injurious competition with the respondents;
nor does the substitution of a company for the appellant in the manu-
facture of guns and ammunition appear to me to injuriously affect the
public interest.
Order appealed from affirmed and appeal dismissed.

ANCILLARY CONTRACT VALID. — Mitchell v. Reynolds, 1 P. Wms. 181; Homer v. Ashford,
8 Bing. 322; Hitchcock v. Coker, 6 A. & E. 438; Ward v. Byrne, 5 M. & W. 548; Mallan
v. May, 11 M. & W. 633; Tallis v. Tallis, 1 E. & B. 391; Avery v. Langford, Kay, 663;
Printing Co. v. Sampson, L. R. 19 Eq. 462; Rousillon v. Rousillon, 14 Ch. D. 851; Davies
v. Davies, 36 Ch. D. 359; Baker v. Hedgecock, 39 Ch. D. 520; Mills v. Dunham, 1891, 1
Ch. 576; Underwood v. Baker, 1899, 1 Ch. 300; Abergario Co. v. Holmes, 1900, 1 Ch. 188;
Carter v. Allrug, 43 Fed. 188; Navigation Co.v. Winsor, 20 Wall. 64; Moore Co. v. Towns
Co., 82 Ala. 206; Webster v. Williams, 62 Ark. 101; 8. 8. Co. v. Wright, 6 Cal. 2568; Cook
v. Johnson, 47 Conn. 175; Bullock v. Johnson, 110 Ga. 486; Lawzil v. Mfg. Co., 184 Ill.
326; Martin v. Murphy, 129 Ind. 464; Hedge v. Lowe, 47 Ia. 147; Pohlman v. Dawson, 63
Kan. 471; Davis v. Brown, 98 Ky. 475; Whitney v. Slayton, 20 Me. 276; Guerand v. Dande-
let, 32 Md. 561; Bishop v. Palmer, 148 Mass. 346; Beal v. Chase, 31 Mich. 490; Gill v.
Ferris, 82 Mo. 526; Perkins v. Clay, 54 N. H. 518; Mandeville v. Harmon, 42N. J. Eq. 185;
Curtis v. Gokey, 68 N. Y. 300; Cowen v. Fairbrother, 118 N. C. 106; Lufkin Co. v. Frengeli,

59 Oh. St. 117; Paxson’s Appeal, 106 Pa. 429; Herreschoff v. Boutineau, 17 R.I.1; Machine
Works v. Perry, 71 Wis. 495; Transportation Co. v. Pipe Line Co., 22 W. Va. 600. — Ep.
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B. CoNTROL OF THE MARKET.
(1) Concentration.
KING v. MAYNARD.

Ixn tHE KING’s BENCH, 1632.

[Reported Cro. Car. 231.]

INrormMATION fOr engrossing one hundred bushels of salt to sell
again, contrary to the form of the statute of 5 Edw. 6, c. 14. Upon
the declaration it was demurred.

Noy and Mason argued that this information is not maintainable.
First, because engrossing is no offence in itself, nor forestalling and
regrating were not in themselves offences punishable before the stat-
ute ; nor is engrossing in itself unlawful, but by consequence, cr by
reason of the things bought and made dearer, which ought to be
shown in the indictment or information.

Secondly, because it is not any victual within the words or intent
of the statute; for it is not victual, but only condimentum, and for
preservation of victual: and he cited a record in Easter Term, 18
Eliz. adjudged, that buying of barley and converting it into malt, and
selling it, was no offence punishable in a mayor, who sold it, nor made
him to be a victualler (the mayor being prohibited to sell victuals).
And 20 Jac. 1, adjudged likewise, that hops were not victuals within
the statute. And Pas. 15, Jac. 1, Rot. 36, adjudged, that buying of
apples to sell again was not within the statute. And where it is men-
tioned, 13 Eliz. c. 25, that the 5 Edw. 6, 14, doth not extend to buy-
ing of oils, wine, and other merchandise except fish and salt, it is
to be intended that was not in the point of engrossing, but for fore-
stalling and regrating, which is prohibited; and it would be a great
inconvenience if salt should be within the law to be victuals, to be
prohibited to be engrossed ; for then it should extend to those that
carry salt in wains to be sold, and would enforce every one to buy
salt by the bushel or peck, at ships or salt pits, which the law never
intended; but the law intends those things which are sold in great
quantity, usually at every market in every county, as corn, cattle,
butter, cheese, etc., but if any engross all the salt with an intent
to sell it at his own price, and at unreasonable prices, he may be
thereof indicted as for an offence at the common law; and if it be
found he is finable, as appears by a record in Easter Term, the 43
Edw. 3, Roll 19, shown in court. Whereupon it was adjourned.
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I

INDIA BAGGING ASSOCIATION ». KOCK."-

In THE SuPREME CourT OF Louisiana, 1859,
[Reported 14 La. Ann. 168.]

BucHANAN, J. On the Tth August, 1856, an association of eight
commercial firms in New Orleans, holders of 7410 bales of India cot-
ton bagging, was formed into what they called a copartnership for
the sale of India bagging, but which ought rather to be called a part-
nership to prevent the sale of India bagging; for, by their articles of
association, the subscribers bound themselves for the term of three
months not to sell any bagging, nor to offer to sell any, except with
the consent of the majority of them, expressed at a meeting, under
the penalty of ten dollars for every bale so sold or offered to be sold.
It must be observed that the 7410 bales of India bagging held by the
members of this association in unequal proportions did not cease to
be the property of the individual members. It is indeed said, in the
fifth article of association, that the bagging is accepted by the asso-
ciation for the benefit of its members individually and separately, at
the rate of 20 cents per yard. But this clause means nothing if it
does not mean that each member of the association accepts his own
stock of bagging at that price. For at the end of three months each
member was to resume the uncontrolled disposal of his own stock of
bagging; and it is admitted by plaintiffs that two of the members,
holders of 2605 bales, withdrew from the association before the expi-
ration of the limited term of three months.

This suit is brought against one of the members by the manager of
this association, for the recovery of a penalty of seven thousand four
hundred dollars, for having sold seven hundred and forty bales of
bagging, in contravention of the articles of association.

Defendant denies having sold as alleged, and claims in reconven-
tion, of plaintiffs, three thousand dollars and upwards, for so much
paid them for sales made by him in excess of twenty cents per yard.

From the argument, the whole dispute seems to be about a lot of
101 bales of bagging sold on the 7th November, 1856 ; one party
asserting that date to have been within the term of the association,
while the other party contends that its term expired on the 6th
November.

This is a case which ought never to have come before us. The agree-
ment between the parties was palpably and unequivocally a combina-
tion in restraint of trade, and to enhance the price in the market of
an article of primary necessity to cotton planters. Such combinations
are contrary to public order, and cannot be enforced in a court of jus-
tice. C. C. 1889, 1887; Merlin, Rep. de Jurisp., verbo Monopole;
Blackstone’s Comm., book 4, chap. 12, §§ 8 and 9; Chitty on Con-
tracts, edition 1855, p. 678; 1st Smith’s Leading Cases, 367, 381;



142 ARNOT v. PITTSTON AND ELMIRA COAL CO. [CHAP. IL

French Penal Code, Art. 419 ; Pardessus, Droit Comm. vol. 1, p. 265 ;
Lang v. Weeks, 2 Ohio Repts. N. 8. 519; Thomas v. Tiles, 3 Ohio,
274.

It is, therefore, adjudged and decreed that the judgment of the
district court be reversed, and that this suit be dismissed, at costs of
plaintiff in both courts.

CoLg, J., recused hlmself in th1s case.

ARNOT ». PITTSTON AND ELMIRA COAL CO.

INn THE CoURT OF APPEALS OF NEW YORK, 1877.
[Reported 68 N. Y. 558.]

Rararro, J. The Butler Colliery Company was a Pennsylvania
corporation, engaged in mining and vending coal, at or near Pittston,
Pennsylvania. The defendant was also a Pennsylvania corporation,
engaged in the same business, but in addition had a coal depot at
Elmira, New York, where it was largely engaged in vending anthracite
coal, the product of the Pittston mines, and in distributing it, by
canal and railway, from Elmira, to dealers and consumers, through
a very large extent of country north and west of that point. Elmira
was connected with Pittston by canal, and was the chief market for
coal in western New York, and prices of coal were there established
for the extensive district before mentioned.

The purpose of the defendant in making the contracts in question
(by which the Butler company agreed not to sell coal to any other
party than the Elmira company to come north of the state line during
the continuance of the agreement) was so to control the shipment and
supply of coal for the Elmira market as to maintain an unnaturally
high price of coal in that market, and to prevent competition in the '
- sale of coal therein, and, but for that purpose, the defendant would not
have entered into the contract in question with the Butler Colliery
Company. Of all these facts the Butler company had notice at the
time of making the agreement.

Every producer or vender of coal or other commodlty has the right
to use all legitimate efforts to obtain the best price for the article
in which he deals. But when he endeavors to artificially enhance
prices by suppressing or keeping out of market the product of others,
and to accomplish that purpose by means of contracts binding them
to withhold their supply, such arrangements are even more mis-
chievous than combinations not to sell under an agreed price. Combi-
nations of that character have been held to be against public policy
and illegal. If they should be sustained, the prices of articles of pure
necessity, such as coal, flour, and other indispensable commodities,

1 This case is abridged. — Ep.
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might be artificially raised to a ruinous extent far exceeding any natu-
rally resulting from the proportion between supply and demand. No
illustration of the mischief of such contracts is perhaps more apt than
a monopoly of anthracite coal, the region of the production of which is
known to be limited. Parties entering into contracts of this descrip-
tion must depend upon each other for their execution, and cannot
derive any assistance from the courts.
Judgment reversed.

PACIFIC FACTOR CO. v. ADLER.
IN THE SuPREME CoURT OF CALIFORNIA, 1891,

[Reported 80 Cal. 110.1]

[DEcLARATION : Defendant agreed to deliver to plaintiff company
or their order, whatever number of grain bags up to 187,500 the said
company should call on him to deliver until Jan. 1,1889, on payment to
him of 7§ cents for each bag; and defendant agreed not to sell to any
one other than the plaintiff. Defence: that the plaintiff entered into
contracts with other holders of grain bags in all respects similar to
the contract made with the defendant to the amount of 30,000,000
bags with intent to monopolize the market. Motion for nonsuit.]

GAROUTTE, J. While it is clear that public policy favors the
utmost freedom of contracts within the limits of the law, and requires
that business transactions should not be fettered by unnecessary re,
strictions, yet agreements in restraint of competition, that threaten
the public good, entered into with the object and view of controlling,
and if necessary suppressing, the supply, and thereby enhancing the
price of articles of actual necessity, that embrace in their evil effects
all the territory and practically all the people of this great State, be-
come a grave menace to the best interests of the Commonwealth, and
therefore are opposed to sound public policy. The entire number
of bags in the State on the sixteenth day of May, 1888, and which
would arrive prior to January 1, 1889, amounted to forty-two millions.
The annual demand for bags was thirty-two millions. The plaintiff
entered into this “scheme ” or “plan ” to obtain the control of these
forty-two million bags, and in pursuance of said plan by contract did
actually secure the control of thirty millions of these bags from the
owners and holders thereof.

The plaintiff did not purchase the bags; at the same time, by the
rigor of its contract, it prevented the owners from selling them.

It is clear this “scheme” or “plan” was devised, and these con-
tracts entered into, for the purpose of removing all competition, and
thereby compelling the farmers to purchase bags from plaintiff, at a
price in excess of their real value.

1 This case is abridged. — Ep.
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Plaintiff controlled three fourths of all the bags which were in the
State, or which would arrive within the ensuing six months. It held
the bag market in its hands, for competition was gone, and the price
demanded must be paid. These agreements were not entered into
for the purpose of aggregating capital, nor for greater facilities in the
conducting of their business, nor for the protection of themselves by
a reasonable restraint upon active competitors, but for the purpose
of regulating, controlling, and withholding the supply of bags, and
thereby to take an unjust advantage of the farmers’ necessities, by
disposing of the fruits of its unlawful labors at an unreasonable
advance in price. Nonsuit affirmed.

CENTRAL OHIO SALT CO. v. GUTHRIE.

In THE SuPREME CourT OF OHIO, 1880.
[Reported 35 Oh. St. 666.]

McILvaing, C. J. The only questions made in the argument of
this case relate to the validity of the contract of association. No
objection has been made, in this court, or the courts below, as to the
nature of the relief sought by the cross-petition of defendant, and
that question has not been considered. That all contracts in partial
restraint of trade are not void as against publie policy, is too well
settled to be gainsaid; while, on the other hand, it is as fully estab-
lished, as a general rule, that contracts in general restraint of trade
are against public policy, and therefore absolutely void. Upon the
authorities, however, the line between such as are void and those
that are binding is not very clearly defined.

Public policy, unquestionably, favors competition in trade, to the
end that its commodities may be afforded to the consumer as cheaply
as possible, and is opposed to monopolies, which tend to advance
market prices, to the injury of the general public.

We think the contract before us should not be enforced. By it all
the salt manufacturers (with one or two exceptions) in a large salt-
producing territory, and whose aggregate annual product is about 140-
000 barrels, have combined for the expressed purpose of regulating
the “price and grade of salt.” A board of directors is chosen. All
salt made or owned by the members, as soon as packed into barrels,
is placed under the control of the directors. ¢ The manner and time
of receiving and distributing salt shall be under the control of the
directory.” ¢Each member of the association binds himself to sell
salt only at retail, and then only to actual consumers, at the place of
manufacture, and at such prices as may be fixed by the directors from
time to time.” The directors make monthly reports of sales, and pay
over the proceeds to the members, in proportion to the amount of salt
received from each.
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The clear tendency of such an agreement is to establish a mono-
poly, and to destroy competition in trade, and for that reason, on
grounds of public policy, courts will not aid in its enforcement. It
is no answer to say that competition in the salt trade was not in fact
destroyed, or that the price of the commodity was not unreasonably
advanced. Courts will not stop to inquire as to the degree of injury
inflicted upon the public; it is enough to know that the inevitable
tendency of such contracts is injurious to the public.

Nor is this agreement within the principle which permits a person
to bind himself not to engage in trade at a particular place. Here
the restraint was general. A member of this association, under this
agreement, could not engage in the traffic at any place during the life
of the .association, except only to retail to actual consumers, at the
place of manufacture, and then only from salt in bulk, and at the
price named by the company.

It is also claimed, on behalf of the plaintiff, that this agreement
does not affect the right of the members to continue the industry in
which they are engaged without restraint; that the company cannot
control or limit the quantity of salt to be manufactured, and, therefore,
the contract does not injuriously affect the interests of labor. We

-think that the provision that “the manner and time of receiving and
distributing salt shall be under the control of the directory,” confers
upon the company ample power to embarrass the freedom of the mem-
bers as to the quantity of salt which they might wish to manufacture.
There is no agreement that the company will receive all the salt
manufactured, and at the time when it may be ready for sale.

On the whole case, we are clearly of opinion that this agreement is
void as against public policy.

P poney Judgment affirmed.

URMSTON ». WHITELEGG BROTHERS.
IN THE QUEEN’S BENCH Division, 1890.
[Reported 63 L. T. N. 8. 455.]

THE action was brought by the plaintiff as treasurer of the Bolton
Mineral Water Manufacturers’ Association, of which the defendants
were members, for a penalty incurred under the rules. By the rules,
which recited that the object of the association was to maintain the
price of mineral waters, the members bound themselves not to sell at a
less price than 9d. per dozen bottles. The defendants wished to retire
from the association and commenced selling mineral waters at 8d. per
dozen bottles. '

Day, J. The only objection is whether the agreement can be en-
forced as between the members of the association themselves. It is
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said it is bad as being in restraint of trade. If a contract for raising
prices against the public is a contract in restraint of trade, this is
undoubtedly such a contract. During the last hundred years great
changes have taken place in the views of the public, of the legislature,
and therefore of the judges on the matter, and many old-fashioned
offences have disappeared; hut the rule still obtains that combination
for the mere purpose of raising prices is not enforceable in a court of
law. It may be said that other persons might come and set up busi-
ness in opposition to the members of this association ; but that does
not alter the fact that the whole gist and object of the arrangement
was to raise the price of soda water without any legitimate considera-~

"tion whatever. It is a merescheme for putting into the pockets of the

Bolton manufacturers the money extracted from soda water consumers;
it cannot be enforced against the defendant.
Appeal allowed.

MILWAUKEE MASONS & BUILDERS’ ASSOCIATION v.
NIEZEROWSKI.

IN THE SupREME CoURT oF WisconsiN, 1897,
[Reported 95 Wis. 129.1] ‘

Ta1s action was brought to recover the sum of $2289, claimed as a
balance due upon a promissory note for $4266, given by the defendant
to the plaintiff corporation by the name and style of the Masons &
Builders’ Association, payable one year and three months after date.
The defence was that the note was without legal consideration, and
void ; that the pretended consideration was contrary to public policy
and good morals, and that the note was given by and secured from the
defendant, who was a member of the said association, pursuant to a
secret combination and confederation of the plaintiff and its members
to exact of and from citizens of Milwaukee, Wisconsin, desiring to
erect and construct buildings, a sum equal to six per cent. in excess of
the actual cost and value of the work to be done, and by secret means
to prevent and suppress competition in bidding for such work ; that
the note in question was given and received for the purpose and as
a means of carrying into effect such alleged unlawful combination.
There was practically no dispute as to the facts, and at the close of
the evidence the court directed a verdict for the defendant. From a
judgment thereon against the plaintiff for costs, plaintiff appealed.

Pixney, J. The combination in question is contrary to public
policy, and strikes at the interests of those of the public desiring to
build, and between whom and the association or the members thereof
there exist no contract relations; and it is not distinguishable in prin-
ciple from the case of Hilton v. Eckersley, 6 El. & Bl 47, 64, 65.

1 This case is abridged. — Ep.
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‘While all reasonable stipulations and means to protect labor or trade
are laudable, we must hold that the means here sought to be employed
are such as the law will not sanction. We must consider what may be
done under such an agreement, and the result which it will necessarily
produce. As already pointed out, the operation of this combination, .
under its private by-laws, is to suppress free and fair competition in
bidding for contracts, and by delusive and deceptive means members
of the association are enabled to exact from owners a higher price
for buildings than they would otherwise have to pay. In the matter
of changes or additional work, e/l competition by other members of
the association is prohibited, unless the amount exceeds the original
contract price. And as the membership of the association embraces
nearly six sevenths of the mason builders in Milwaukee, the combina-
tion not only tends to suppress competition, but operates most un-
justly towards builders not members of the association. The restraint
thus imposed on the trade is neither fair nor reasonable.
Judgment affirmed.

TEXAS STANDARD OIL CO. v. ADOUE.

In THE SUuPREME CourT OoF TEXxAs, 1892.
[Reported 83 Tezas, 650.1]

THis suit was instituted by the appellants against the appellees, as
defendants below, to recover the guaranteed net prices offered to the
owners of “the four mills” (represented by appellees) for all of the
products of said mills, as well as for the costs and expenses of produc-
tion, in consideration of a strict performance upon their part of all of
the “covenants” in the contract hereinafter described, and which is
made the basis of this action. Atthe time of entering into said agree-
ment the parties thereto were independent dealers in and purchasers
of cotton seed and seed cotton, and engaged separately in the business
of manufacturing therefrom ¢ oil, oil cake, and other products of cotton
and cotton seed,” in various cities in the State of Texas.

MARR, Judge. It will be seen that the Howard Company was given
almost an unrestricted field to obtain the raw material for its mills,
and the exclusive right to control, free from the competition of the
owners of the ‘four mills” (who had no doubt up to that time been
its rivals), not only the sales and ruling prices of the products of its
own mills (which are not disturbed in this respect), but also “the
entire yield” of the mills of the other parties to the contract. Itwas
thus enabled by the confederation of all the parties to dictate at will
the prices at which the public must buy (if at all) the oils or other
products of any of the mills. If both of the parties had entered a

1 This case is abridged. — Ep.
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market open to both under the contract, in order to purchase the raw
materials, they could not have competed, for no competition was con-
templated, and all freedom of action in this particular was forestalled
by arbitrary regulations of the prices to be paid, which must be ob-
served. In the markets assigned to each, they are confronted by the
same barrier, and the party cannot buy at all if the market price at
that point happens to be greater than the contract price; or if the
price prevailing there should even be below the contract price, still the
party could not avail himself of this advantage without first obtaining,
if he could, the consent of the other parties. In other words, neither
the parties nor the producers of the raw material are to have the bene-
fit of but one price, which has been definitely fixed in advance. These
things, as it seems to us, are well calculated to affect the interests of
the public detrimentally, and would doubtless have been deemed by
the parties as injurious to their own interests had they been contem-
plating a lawful enterprise. These restrictions, however, were insti-
tuted in this instance not for the purpose of legitimate profits nor to
afford only a fair protection to all of the parties, but as suitable means
for preventing all competition.
Demurrer sustained.

CUMMINGS ». UNION BLUE STONE CO.

In THE CoUrT OoF APPEALS OF NEW YORK, 1900.
[Reported 164 N, Y. 401.1]

THE evidence was to the effect that in 1887 the plaintiff and four-
teen other persons were the producers of nearly the whole product of
Hudson river blue stone, and of at least ninety per centum of the whole
amount of such stone sold in the New York market to customers in
various states east of the Mississippi river; that their yearly sales
amounted to upwards of $1,500,000; that owing to competition among
themselves their profits had for some time been practically nominal;
that with the intent to increase their profits, and to secure to each of
said producers such part of the sales as his usual production bore to
the whole production, they entered into an agreement bearing date the
21st day of February, 1887, with the defendant, the Union Blue Stone
Company, and thereby agreed that the said company should act as their
sales agent of all the marketable blue stone, manufactured and un-
manufactured, which the market would take for the six years from
that date at prices to be fixed by the Blue Stone Association, composed
of the said producers, and to apportion the sales among the producers
according to a schedule set forth in the contract, and to sell for no
other parties, the producers agreeing to sell no stone except through
such agent, and, acting as the Blue Stone Association, to fix the prices,

1 This case is abridged. — Ep.
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and each to furnish, upon the request of the sales agent, his quota of
stone as apportioned.  This contract was observed by the parties for
about three years.

Laxnpon, J. The plaintiff urges that it was a question of fact for
the jury, and not of law for the court, whether the contract was simply
to secure reasonable prices, or to extort from the public unreasonable
prices. It may be conceded that one of its purposes was to enable
the parties to obtain reasonable prices, but it gave them the power to
fix arbitrary and unreasonable prices. The scope of the contract, and
not the possible self-restraint of the parties to it, is the test of its va-
lidity. They could raise prices to what they supposed the market
would bear, and as they expected to supply nearly the entire demand
of the market, the temptation to extortion was unusually great.

The parties to this contract controlled ninety per centum of a total
product of about $2,000,000 in value, marketed in New York city.
Other kinds of stone were in competition with it, but it is plain that
the customer who preferred this stone would be restricted in his reason-
able rights, if constrained by a monopoly to pay an exorbltant price for
it or to accept another kind which he did not want.

The uncontradicted evidence left it clear that this contract was void
for the reasons stated, and the trial court was right in so holding as a
matter of law.

CONCENTRATION ILLEGAL. —King v. Waddington, 1 East, 143; Hilton v. Eckersley, 6 E.
& B. 47; Cousins v. Smith, 13 Ves. 542; Ontario Co. v. Merchants’ Co., 18 Gr. Ch. 540;
U. 8. v. Jellico Co., 46 Fed. 342; U. 8. v. Nelson, 52 Fed. 646; Lowry v. Tile Ass’n, 98 Fed.
817; U. 8. v. Fuel Co., 105 Fed. 93; Addystone Pipe Co. v.U. 8., 175U. 8. 211; Mill Co.
v. Hayes, 76 Cal. 387; Moore v. Bennett, 140 Ill. 69; Houston v. Kentlinger, 91 Ky. 333;
Fabacker v. Bryant, 46 La. Ann. 820; State v. Fireman’s Ass’n, 152 Mo. 44; Bingham v.
Brands, 77 N. W. 940; Cohen v. Envelope Co., 166 N. Y. 202; Emery v. Candle Co., 47 Oh.
St. 320; Morris Coal Co. v. Barclay Co., 68 Pa. St. 173; Nester v. Brewing Co., 161 Pa. St.
480; Oakdale Co. v. Garst, 18 R. 1. 484; Mallory v. Oil Works, 86 Tenn. 598; Fuqua v.
Pabst Co., 90 Tex. 298; Richards v. Desk Co., 87 Wis. 503. — Ep.
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(2) Partition.
FREEMANTLE v. SILK-THROWSTERS.
In THE KiNng’s BENcH, 1669.
. [Reported 1 Lev. 229.]

Tai1s case was referred by the Privy Council to be tried, whether a
by-law made by the Company of Silk-Throwsters, that none of that
company should have above such a number of spindles in one week,
be a good by-law or not? And, after verdict for the plaintiff on a
trial of the fact, it was moved, in arrest of judgment, that it, being a
by-law in restraint of trade, and founded on their charter of incor-
poration, with power to make by-laws, and not on any custom, was a
monopoly, and void. To which it was answered and resolved by the
whole court, that this is not a monopoly, but a restraint of a mono-
poly, that none might engross the whole trade ; being rather to provide
for an equality of trade, according to what is convenient and good ;
and they gave judgment for the plaintiff.

KIRKMAN ». SHAWCROSS.
In tHE KI1NG’s BENCH, 1794.

[Reported 8 T. R. 14.1]

AT a meeting of the dyers, dressers, whisters, printers, and calen-
derers of Manchester, and the neighborhood, held at Manchester in
April, 1788, certain resolutions were adopted in a writing, signed,
sealed, and delivered amongst others, by the defendant, stating that
‘“whereas a doubt had arisen whether dyers, dressers, bleachers,
whisters, printers, or calenderers had a right to detain goods deliv-
ered to them, not only till payments were made for the work and
labor performed upon the particular goods detained, but also for
work and labor of the same kind performed upon goods already
delivered out of the possession of such dyers, etc., they the under-
mentioned persons, being either dyers, dressers, bleachers, ete.,
thereby gave public notice that they would never thenceforward take
into their possession any goods to be dyed, dressed, bleached, etc.,
unless under express condition that the goods so delivered to them
for the purpose of being bleached, ete., should not only be subject to
the debt due for the work and labor performed upon them, but also
for the general balance due from the persons employing them for

1 Only opinion of Lawrence, J., is printed. — Ep.
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work and labor of the same kind, performed upon goods which they
had already delivered out of their possession ;” and it ended with a
desire to all persons meaning to employ them to take notice of the
same.

LawreNcE, J. It is admitted that this agreement might have
been lawfully made between A and B, but it is objected to as illegal,
because made by a body of men. Now it is laid down in the case in
Burrow that liens are for the convenience of commerce, and that they
“are on the side of natural justice. And the question here is, whether
an agreement, which is on the side of natural justice, be or be not
illegal, it having been made by a number of persons. But I cannot
say that it is illegal, when it is supported on such a foundation; and
if it be not illegal, it must be binding upon the parties.

Judgment of nonsuit.

JONES v. LEES..

INn THE EXCHEQUER, 1856.
[Re?orted 1H. 4 N.189.1]

[DEcLARATION: that the plaintiff, patentee, granted defendant
license to use the invention upon a royalty basis, and that the defend-
ant covenanted with the plaintiff that he would not, during the con-
tinuance of the license, make or sell any slubbing machines without
the invention of the plaintiff applied to them. Breach: sales by the
defendant without the attachment.]

BraMweLL, B. Iam of the same opinion. No doubt the court
may see that a stipulation which a person has entered into to bind
himself and his capital is made without a reasonable consideration.
On the other hand, we ought to see that very clearly before we inter-
fere. Here the plaintiff is owner of a patent for a term of four-
teen years, and he assigns his interest in it to the defendant, who
covenants that he will not, during the term, make or sell any slubbing
machines without that invention applied to them. How can we say
that such a contract is unreasonable ? It is objected that the restraint
extends to all England; but so does the privilege. The cases with
respect to the sale of a good will do not apply, because the trade,
which is the subject-matter of the sale, is local, and, therefore, a pro-
hibition against carrying it on beyond that locality would be useless;
here, however, there is no limit to the place within which the license
is to be exercised.

Judgment for the plaintiff.
. 1Only opinion of Bramwell, B., is printed. — Ep.
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STOVALL v. McCUTCHEN.
INn THE CoURT oF APPEALS OF KENTUCKY, 1900.

'[Reported 54 8. W. Rep. 969.1]

WaITE, J. In May, 1895, appellant and appellees, all merchants
of Russellville, signed an agreement as follows: ¢ We, the under-
signed, merchants of Russellville, do hereby agree and obligate our-
selves to close our place of business at 6.30 o’clock, beginning May
15th, 1895, and lasting until the first of September.” The pleadings
and proof all agree that the intention of this writing was that the
stores were to be closed at 6.30 .M., of each day during the time
specified, except on Saturdays. After compliance for a few evenings
after the 156th of May, appellant notified appellees that he declined
to further comply with the agreement, but would disregard it. This
he did. Appellees instituted this action to obtain an injunction
against appellant to prevent a violation of the agreement, or, rather,
to compel him to specifically perform the agreement.

‘While it is true that contracts in restraint of trade are to be care-
fully scrutinized, and looked upon with disfavor, all contracts in re-
straint of trade are not illegal. The restraint here put is but par-
tial, — very inconsiderable. It is but a few hours, at most, each day,
and for 3} months, during the extremely hot weather. It has come
within the observation of the members of this court, that during this
season (May 15th to September) many merchants close about 6.30 or
7 p. M. This cannot be held to be an illegal restraint of trade.

Injunction granted.

WICKENS ». EVANS,.

IN THE ExXCHEQUER, 1829.
[Reported 3 Yo. ¢ Jer. 318.%]

[TH1s was an agreement between three persons carrying on the
business of box-makers to divide the trade of England amongst them-
selves according to a partition made in black lines upon Bowles's Post
Map of England and Wales. Breach: ten sales by the defendant
within the territory assigned to the plaintiff. General demurrer.]

Garrow, B. The legality of a partial restraint of trade has been
established by a variety of cases. It has been supposed that the pub-
lic are interested in precluding the parties from entering into the
agreement now in question, but I think it very doubtful. Let us see
what is the case. It appears, according to the recital in the agree-

1 Only one point is printed. — Ep. 2 This case is abridged. — Ep.



SECT. 1.] JONES v. FELL. 158

* ment, that these three persons, in carrying on their business of box-
makers, had travelled into various parts of the country to vend their
boxes and trunks, and had sustained great loss and inconvenience by
reason of exercising their trade in the same places. This is the mis-
chief and evil recited in the agreement; and what is the remedy they
propose ? Not a monopoly, except as between themselves; because
every other man may come into their districts and vend his goods;
all they propose is, that they shall not carry on a rivalry, nor continue
any longer to trade throughout the country. This, then, is only a
partial restraint of trade. But, it is said that, admitting that to be
80, there is no consideration extrinsic of the agreement itself; and
that argument is illustrated by the cases of a master giving up his
business to his apprentice or to his journeyman. It strikes me, how-
ever, that, in the present case, there is as good a consideration as in
either of those alluded to. Each party here, before the agreement is
entered into, has a trade in all the districts ; and he agrees to retire,
and to relinquish that trade in two of those districts, in order to securs
the others in undisturbed possession.

Judgment for plaintiff.

JONES v. FELL.

IN THE SUPREME CoURrT OF FLoRIDA, 1854.
[Reported 5 Fla. 510.1]

[Surr by a pilot of the harbor of Pensacola to recover from his
associates a share of the profits claimed to be due him under an agree-
ment to unite in the business of pilotage. It appeared that according
to this agreement each of the three pilots was to be on duty one day,
* and off duty two days ; and all were to share alike. The court refused
to instruct that the agreement was void as in restraint of trade.]

BavrrzELL, J. Associations are so common an element, not only in
commerce, but in all the affairs of life, that it would be rather perilous
on the part of the court to assert that they impair competition, de-
stroy emulation, and diminish exertion. There is scarcely an occupa-
tion in life, scarcely a branch of trade, from the very largest to the
smallest, that does not feel the exciting and invigorating influence of
this wonderful instrumentality. It made and conducts our govern-
ment, constructs our railroads, our steam vessels, our magnificent ships,
our temples of worship, structures for public and private use, our
manufactories, creates our institutions for learning, builds up our cities
and towns.

Its very office is to do what individual exertion may not accomplish,
and in a degree distinguishes civilized from savage life. Why then

1 This case is abridged. — Ep.
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should this important agency be denied to this meritorious class of
our citizens? They are in general men of small means, to whom an
association may not only be desirable, but necessary and indispensable.
‘Were our minds less clear on the subject, we are not permitted to
assert the invalidity of the act on this account.

Judgment affirmed.

COLLINS ». LOCKE.

INn THE PRIVY CoUNcCIL, 1879.
[Reported L. R. 4 A. C. 674.1]

[AerEEMENT between four parties then engaged in carrying on the
business of stevedores in the port of Melbourne for the purpose of pre-
venting competition. The principal shipping firms were by the pro-
visions of the agreement divided into four sets, one set being allotted
to each party to the agreement, if he can get them; if not an equiv-
alent to be given; other ships to be taken in order of arrival, and no
other party to interfere. Verdict for plaintiff for violation of the
agreement. ]

Sir MonTAGUE E. SMiTH. The objects which this agreement has
in view are to parcel out the stevedoring business of the port amongst
the parties to it, and so to prevent competition, at least amongst them-
selves, and also, it may be, to keep up the price to be paid for the work.
Their Lordships are not prepared to say that an agreement, having
these objects, is invalid if carried into effect by proper means, that is,
by provisions reasonably necessary for the purpose, though the effect
of them might be to create a partial restraint upon the power of the
parties to exercise their trade.

Applying the rule to be collected from the authorities, it appears to
their Lordships that the provision contained in the second clause of
the deed, viz., that if either of the named persons should refuse to
allow the stevedoring of any ship to be done by the party entitled to
it under the first clause, and should require one of the other parties
to do it, such party so required should give an equivalent to the party

‘who lost the stevedoring, to be determined by arbitrators, is not un-

reasonable, since it provides in a fair and reasonable way for each
party obtaining the benefit of the stevedoring of the ships to which by
the contract he was to be entitled. Each party might in turn derive
benefit from this clause, and one of the four firms would a.ways get
the profit of the ship stevedored, though the work might be done by
another of them. As regards the merchant, also, he can have his ship
stevedored by the party whom he may require to do it; at least there

is no prohibition against his having it so done.
But the operation of the covenant at the end of the first clause, upon

1 This case is abridged. — Ep.
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which the third breach in the action is founded, is productive of wholly
different results. That covenant is only modified by clause 2 as re-
gards the original consignees, and therefore in the case of ships passing
out of the hands of the named firms to which they were consigned on
arrival, and being chartered or loaded by other merchants (which is
the present case), the effect of the covenant is, that as to such ships,
if the merchants loading them should not choose to employ the party
to the agreement who, as between themselves, was entitled to do the
stevedoring, all the parties to the agreement are deprived of the work ;
in the words of Mr. Justice FELLows such ships are, ¢ so to speak,
tabooed to them all.” The covenant in such cases restrains three of
the four parties to the agreement from exercising their trade, without
giving any profit or benefit to compensate for the restriction to either
of the four, whilst the combination they have thus entered into is ob-
viously detrimental to the public, by depriving the merchants of the
power of employing any of these parties, who are probably the chief
stevedores of the port, to load their ships, unless in each case they
employ the one of the four to whom the ship, as between themselves,
has been allotted, however great and well founded their objections
may be to employ him. Such a restriction cannot be justified upon
any of the grounds on which partial restraints of trade have been sup-
ported. It is entirely beyond anything the legitimate interests of the
parties required, and is utterly unprofitable and unnecessary, at least

for any purpose that can be avowed.
Judgment accordingly.

JONES ». NORTH.
In THE CHANCERY, 1875.
[Reported L. R. 19 Eq. 426.]

Sie James Bacon, V.C. There is nothing to justify this demurrer.
The case is very plain, and, on one side at least, a very honest one.
Several gentlemen, who are owners of quarries, agree that they will
sell to one of them a quantity of stone, in view of his tendering to the
Corporation of Birmingham for what the corporation want, and the pre-
sent defendants sell by the bought and sold note (which is set out) a
. quantity of stone to the plaintiff. Upon it being pointed out to the de-
fendants that what is called the bought and sold note does not specify
that they shall not supply the Corporation of Birmingham, they enter
into a written engagement, which becomes part of the contract for
the purchase and sale, that they will not supply the corporation dur-
ing the year 1875. How are they to escape from that contract ? Is
there any ground on which this court can withhold from the plaintiff
the protection to which that contract entitles him ? I am aware
of none. The grounds which have been argued first of all are that
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the corporation should be parties. Why ? The corporation, what-
ever the form of the contract between them and the defendants,
could not enforce specific performance of it. If the defendants soin-
volved themselves as that they are unable to perform their contract
with the corporation, the corporation require no assistance, and are
entitled to none from this court, because by an action at law they can
at once inflict upon the defendants the penalty which they have most
justly incurred by entering into a contract with them totally in viola-
tion of the good faith which they owed to the plaintiff. The sugges-
tion that the plaintiff’s position would not be bettered by granting the
injunction is one to which I cannot listen for a moment. The plaintiff
does not ask the court to better his position. All that he asks is that
the defendants should not violate their plain contract to the plaintiff’s
prejudice. What ground of demurrer can there be in that ? The last
point, which was touched faintly by Mr. Jackson, but enlarged upon
by his junior, is, that the plaintiff must come into court with clean
hands. Everybody will admit that cardinal rule, and in my opinion
his hands are wholly unpolluted. It is perfectly lawful for the owners
of three quarries to agree that they will sell their commodities upon
terms suitable to themselves, and which they approve of ; and although
they know that the purchaser is going to supply, or offer to supply the
Corporation of Birmingham with the commodity, that does not in the
least restrict their right to deal inter se, nor does such dealing deserve
to be characterized as a conspiracy. There is nothing illegal in the
owners of commodities agreeing that they will sell as between them-
selves at a certain price, leaving one of them to make any other profit
that he can. Upon no ground whatever, in my opinion, can this de-
murrer be sustained, and it must be overruled with costs.

CLARK v». FRANK.

INn THE CoURT oF APPEALS OF Missouri, 1885.
[Reported 17 Mo. App. 602.1] ot

[Acrion for the price of 700 doz. spools of “ Clark’s O. N. T.”
thread sold and delivered by the plaintiff to the defendants. Defend-
ants showed that by agreement a rebate was to be given, provided the
defendants should strictly maintain the trade price. Plaintiff showed
that defendants had sold in certain cases below trade prices. Judg-
ment for plaintiff for whole amount. Appeal.]

TaoMPsON, J. We see no force in the argument that the agree-
ment not to sell the goods at less than the trade price was void as
being in restraint of trade, so far as it related to goods which might
be purchased of other dealers. If it were void, that fact would not

1 This case is abridged. — Ep.
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help the defendants, for the plaintiff merely chose to say that he
would allow certain drawbacks upon the performance of a certain
condition. Now, whether the condition is good or bad, the defend-
ants, not having performed it, cannot claim the drawbacks, for this
would be to allow them not merely to reject so much of a contract as
was void, but to make the plaintiff agree. to do that which he never
agreed to do.

We see nothing further in the points made by the appellants which
requires discussion. The judgment will be affirmed with ten per
cent. damages. All the judges concur.

VAN MARTER ». BABCOCK. V-

Ix tHE SupPrEME Court oF NEW YoORK, 1857.

[Reported 23 Barb. 633.]

WeLLEs, J. The agreement appears to consist of two distinet
parts, having two separate objects in view. In the first place, the
plaintiff agrees to sell to the defendants all the mint oil which is pro-
duced upon twenty-three acres of peppermint then growing, the par-
ties agreeing that the contract should include and cover all the oil of
peppermint which the plaintiff should raise, grow, or distil, or in any
way produce or be interested in the production of, for two years from
the date of the contract; the defendants agreeing to take the same at
a prife agreed upon in the contract. So far, it cannot be contended
there was any restriction upon the plaintiff as to the quantity of oil
he was at liberty to manufacture or produce; on the contrary, he was
left at liberty to produce all he chose and where he pleased. The
extent of his obligation was to sell to the defendants all he should
produce, etc., within the specified time. In the next place, the plain-
tiff agrees to discontinue his interest in the production of peppermint
oil (with the above exception) until the first of March, 1849, and agrees
not to sell, give, or barter away any peppermint roots to any person
whatever until the time last mentioned, and not to distil for any
other person, etc., excepting for those who shall have contracted their
oil of peppermint to the defendants, nor to sell, rent, or give away his
distillery or the use of it, etc., for two years; and that no peppermint
roots except two acres, etc., shall be grown, or oil distilled, on any
part or portion of his farm or farms, or lands occupied by or for him,
until the first of March, 1849, excepting for the production of the oil
of peppermint as sold by him to the defendants under the same con-
tract. It will be perceived that the exceptions contained in this lat-
ter part of the contract entirely neutralize all expressions or language
contained in the instrument, from which a total restraint could be
inferred. All the rights which the first part of it secures to the
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plaintiff are, in the second, fully preserved. Among them was the
right to manufacture and produce all the peppermint, or the oil
thereof, which he was able or chose to manufacture or produce, with-
out restriction. He was only bound to let the defendants have it all
at the price stipulated. If they refused to take it all, he would be
released, and at liberty to sell it elsewhere. If they received and
paid for it according to the contract, no harm would be done to any
one. It is impossible to discover that in either event, or in any
aspect, there was anything like such a restraint upon the plaintiff in
his business or trade as the law prohibits. .
Motion for new trial denied.

MEYER ». ESTES.

Ixn THE SuPREME CoURT OF MASSACHUSETTS, 1895.
[Reported 164 Mass. 457.1]

CoxnTrAcT, for breach of the following agreement : —

“The undersigned, Messrs. Estes and Lauriat and Messrs. S. E.
Cassino & Co., of Boston, Mass., U. 8. A., hereby agree to use all elec-
trotypes ordered from the Bibliographical Institute Meyer, in Leip-
zig, only for the purpose of illustrating works to be publishéd by the
said Estes and Lauriat and the said 8. E. Cassino & Co., or their heirs
or successors in business, in the English language and in the United
States of America.

“ Estes and Lauriat and S. E. Cassino & Co. agree not to sell these
electrotypes to any other parties, nor to multiply them for the pur-
pose of selling them, and to be responsible .for every and all wrong
use of said electrotypes to the amount of any damages which may
have been caused thereby to the Bibliographical Institute Meyer, and
to pay, furthermore, a fine to the Bibliographical Institute Meyer
equal to the tenfold price of the wrongly used electrotypes. Estes &
Lauriat. S. E. Cassino & Co. Boston, May 10th, 1883.”

FieLp, C. J. It sufficiently appears that the plaintiff at the date
of the agreement was the general owner of the plates, and of the
right to multiply, sell, and use them, and that in his dealings with
the defendants he required an agreement on their part that they
would use them only in their own publications, and would not sell
them or multiply them for the purpose of selling them, in order that
he might have the opportunity of selling the plates to other persons
who might wish to use them in their publications, or might be able
to protect persons to whom he had already sold the right to use the

lates.
P We think that it must be held that the plates were sold to the de-
1 This case is abridged. — En. .

——
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fendants so that the title passed to them. The agreement on their
part not to sell them to other parties, nor to multiply them for the
purpose of selling, is in the nature of an agreement in restraint of
trade. Considering the nature of the property, we are of opinion that
such an agreement is reasonable, and one which ought to be enforced
between the parties to it. See Henry Bill Publishing Co. v. Smythe,
27 Fed. Rep. 914; Clemens v. Estes, 22 Fed. Rep. 899 ; Parton v.
Prang, 3 Cliff. 537. The price to be paid for the plates, if they were
to become the absolute property of the purchaser, without any restric-
tion upon the use to be made of them, might reasonably be more than
if they were purchased under such an agreement as is the foundation
of this suit.

Remanded. .

HOUCK & CO. ». WRIGHT.
IN THE SUPREME COURT OF Mississippr, 1899,

[Reported TT Miss. 476.]

VosE & Sons were manufacturers of pianos at Boston, Massachu-
setts; Houck & Co. were dealers in musical instruments at Mempbhis,
Tennessee. The manufacturers agreed with the Memphis dealers
that the latter should have, to the exclusion of all others, the right
to sell pianos of the former’s manufacture in certain territory con-
tiguous to Memphis, in Arkansas, West Tennessee, and North Missis- :
sippi, including Leflore county, in this state. Houck & Co., through
a travelling salesman, received a written contract or order for a piano
of Vose & Sons’ manufacture from Wright, at Greenwood, in said ,
county, by the terms of which the same was to be shipped to Green-
wood and $100 of its price was to be paid upon delivery. The piano
was so shippéd and tendered to Wright, but he refused to receive it.
This suit was begun by Houck & Co. to recover upon the contract
made with Wright. The court below gave a peremptory instruction
for the defendant. :

TERRAL, J., delivered the opinion of the court.

If the contract between Vose & Sons, of Boston, and Houck & Co.,
of Memphis, were, for any cause, illegal, such illegality could not
affect the contract between Houck & Co. and C. E. Wright, because
it is collateral to it. 2 Beach, Mod. Law of Contracts, sect. 1589.

But the arrangement between Vose & Sons and Houck & Co. is
entirely legal. It does not operate to suppress competition, nor to
regulate the production or sale of any commodity. As said by coun-
sel of appellant, its purpose is to facilitate and advance the sale of
pianos. It is Vose & Sons regulating their own business, endeavoring
thereby to sell as many pianos as possible, and on the best terms for
themselves and their customers. Instead of having an agent in every
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county in North Mississippi, which might be burdensome, or perhaps
ruinous to their business, they have an agent in a trade centre, Mem-
phis, where they think they can conduct their business to advantage;
and the Memphis agents canvass the territory assigned to them, for
the sale of their pianos, and when one is ordered they become respon-
sible for the price of it.

The Memphis house could not afford to take an agency, and send
out canvassers for the sale of the pianos, if they were to be met every-
where by other agents of Vose & Sons engaged in competition with
them in the same business, and so the arrangement they make is
mutually advantageous to both parties, and gives equal opportunities
for all persons to purchase Vose & Sons’ pianos, and upon the most
reasonable terms.

The legislature, by the chapter on trusts and combines, did not
intend to debar a person from conducting his own private business
according to his own judgment. Indeed there is no law, federal or
state, that requires a person to sell his goods, against his will, to any
other person, or to send agents abroad to seek business, or even to
compel him to employ agents in the conduct of his business. These
are matters of private judgment and discretion, which belong to every
citizen by the laws of nature; they are rights inherent in every free-
man, which no human law can rightly supersede or impair.

- The plaintiff below by his evidence before the court entitled him-
self to a judgment, and the contentions of the defendant are without
merit. '

Reversed and remanded.

PARTITION LEGAL. — Thompeon v. Harvey, 1 Show. 2 ; Hearn v. Griffin, 2 Chitty, 78 ;
Fisken v. Rutherford, 8 Gr. Ch. 9 ; Pratt v. Tapley, 8 Pug. 163 ; Bowling v. Taylor, 40 Fed.
404 ; Foz Co. v. Shoen, T7 Fed. 29 ; Am. Co. v. Paper Co., 83 Fed. 619 ; Fowle v. Parke,
181 U. 8. 88 ; Keith v. Optical Co., 48 Ark. 138 ; Schwalm v. Holmes, 49 Cal. 665 ; Wei-
bolt v. Standard Co., 80 Il1. 87 ; Roller v. Ott, 14 Kans. 609 ; Gloucester Co. v. Russia Co.,
154 Mass. 92 ; National Co. v. Union Co., 45 Minn. 2713 ; Newell v. Meyfendorff, 9 Mont.
254 ; Saddlery Co. v. Mills, 68 N. H. 218 ; Lawrence v. Kidder, 10 Barb. 641 ; Rock Co.v.
Brown, 61N.J. 538 ; Welch v. Windmill Co.,89 Tex. 658 ; Clark v. Crosby, 87 Vt. 188.— En.
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SECTION II. — SUPPRESSION OF COMPETITION.

A. CONSTRAINT OF TRADE.

(1) Conspiracy.
ANONYMOTUS.

In THE KING’s BENCH, 1869.
[Reported 12 Mod. 248.]

Leave was granted to file an information against several plate-
button makers for combining by covenants not to sell under a set
rate. .

Hovurt, Chief Justice. It is fit that all confederacies by those of
trade to raise their rates should be suppressed.

REX v. JOURNEYMEN TAILORS OF CAMBRIDGE.

In THE KING’s BENCH, 1721,
[Reported 8 Mod. 10.1]

ONE Wise and several other journeymen tailors, of or in the town
of Cambridge, were indicted for a conspiracy amongst themselves to
raise their wages, and were found guilty.

It was moved in arrest of judgment upon several errors in the
record.

THE CourT. The indictment, it is true, sets forth that the de-
fendants refused to work under the wages which they demanded;
but although these might be more than is directed by the statute, yet
it is not for the refusing to work, but for conspiring that they are
indicted, and a conspiracy of any kind is illegal, although the matter
about which they conspired might have been lawful for them, or any
of them to do, if they had not conspired to do it, as appears in the
ease of The Tubwomen v. The Brewers of London. :

1 Only one point is printed. — Ep.



162 REGINA v. HEWITT. [cHAP. 1.

REGINA v. HEWITT.
In THE QUEEN’s BENCH, 1851,
[Reported 5 Coz, C. C. 162.]

It appeared that all the defendants were members of a club or
society, called “The Philanthropic Society of Coopers.” It was a
benefit society. Hewitt was the president, and Jack was the secre-
tary. The society had an acting member in every cooper’s yard. A
man named Charles Evans was a member of the society. He was
working in Mr. Turner’s yard, but, with the permission of Mr. Turner,
he did four days’ work at the steam mills of Messrs. Rosenberg and
Montgomery, where steam machinery was extensively employed for
making casks. When this came to the knowledge of the committee
of the society, they inflicted a fine of 10Z. payable by instalments, upon
Evans, for working in a yard where steam machinery was employed.
Evans refused to pay, and the other men in Mr. Turner’s yard then
left their work and refused to return while Evans was employed.
Evans was, in consequence, thrown out of work. Each man who left
Turner’s yard on account of Evans was paid 9s. for his loss of time,
by the committee. The fine was imposed in accordance with the rules
of the society. :

Lorp CampBELL, C.J. It appears to me that this is one of the most
important cases ever brought before a British jury, and upon its result
must depend very much the prosperity of the manufacturers and the
good of the operatives. But let it be clearly understood that, whatever
may be the result of this case, such societies as the present are not in
any way illegal. The Philanthropic Society is, according to its rules,
a most lawful and a most beneficial institution; the object of it is to
take care of its members when sick, and to provide a decent funeral
for them when they are called away ; but it cannot be permitted that,
under the guise of such laudable objects, the members shall enter into
a combination or conspiracy to injure others. By law every man’s
labor is his own property, and he may make what bargain he pleases
for his own employment ; not only so — masters or men may associate
together; but they must not, by their association, violate the law;
they must not injure their neighbor; they must not do that which
may prejudice another man. The men may take care not to enter into
engagements of which they do not approve, but they must not prevent
another from doing so. If this were permitted, not only would the
manufacturers of the land be injured, but it would lead to the most
melancholy consequences to the working classes. No doubt the de-
fendants may have been under a delusion that they were doing what
they were entitled to do, but they must be instructed that the law
must be obeyed, and that they cannot be permitted to injure their
neighbors in carrying out that which they may consider to be a pro-
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tection to themselves. It has been stated by the witnesses, that a fine
follows a man all over London and all over England. This shows the
power of the society. Let them have their rules, and let them act under
them; but if they are to fine for some nondescript offence, and that
fine is to follow a man all over England, — if the man is always to go
about with that brand upon him, it becomes the more important that
judges and juries should see that such societies do not infringe the
law. The payment to the men of the 9s. each for their loss of time
was taken from the funds of the society, and was a clear perversion of
its objects.
Verdict — Guilty.

OLD DOMINION STEAMSHIP CO. v. McKENNA.

IN THE CIrcuiT CoUrT OoF THE UNITED STATES, 1887.
[Reported 30 Fed. 48.]

Brown, J. This action was brought to recover $20,000 damages,
alleged to have been sustained by the plaintiff through the unlawful
action of the defendants in the recent strike of the longshoremen, and
in their attempt to boycott the plaintiff in its business as a common
carrier. The defendants are alleged to constitute, or to style them-
selves an ¢ Executive Board of the Ocean Association of the Long-
shoremen’s Union.” At the time of the commencement of the action
they were arrested and held to bail under orders of arrest issued in
conformity with the state practice. The defendants now move, upon
the plaintiff’s papers only, to vacate the order of arrest, on the ground
that the material facts charged are alleged on information and belief
only, without a sufficient statement of the sources of information ; that
the facts stated do not,make out a prima facie case; that it appears
that the defendants were acting within their legal rights; and that
the plaintiff’s loss, if any, is damnum absque injuria ; and that, at
best, the plaintiff’s case is so doubtful that the order of arrest should
not be sustained.

I have carefully considered the elaborate arguments of counsel, and
examined the numerous authorities referred to. For lack of time, I
can only state my conclusions : —

1. All the material averments are either stated posmvely, or the
source of information is sufficiently indicated.

2. The facts stated in the complaint and affidavit constitute a legal
cause of action against all the defendants, for the actual damages suf-
fered, for the following reasons : —

(a) The plaintiff was engaged in the legal calling of a common car-
rier, owning vessels, lighters, and other craft used in its business, in
the employment of which numerous workmen were necessary, who, as
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the complaint avers, were employed ‘upon terms as to wages which
were just and satisfactory.”

(6) The defendants, not being in plaintiff’s employ, and without any
legal justification, so far as appears, — a mere dispute about wages, the
merits of which are not stated, not being any legal justification, — pro-
cured plaintiff’s workmen in this city and in southern ports to quit
work in a body, for the purpose of inflicting injury and damage upon
the plaintiff until it should accede to the defendants’ demands, and
pay southern negroes the same wages as New York longshoremen,
which the plaintiff was under no obligation to grant; and such pro-
curement of workmen to quit work being designed to inflict injury on
the plaintiff, and not being justified, constituted in law a malicious and
illegal interference with the plaintiff’s business, which is actionable.

(¢) After the plaintiff’s workmen, through the defendants’ procure-
ment, had quit work, the defendants, for the further unlawful purpose
of compelling the plaintiff to pay such a rate of wages as they might
demand, declared a boycott of the plaintiff’s business, and attempted
to prevent the plaintiff from carrying on any business as common car-
rier, or from using or employing its vessels, lighters, ete., in that busi-
ness, and endeavored to stop all dealings of other persons with the
plaintiff, by sending threatening notices or messages to its various cus-
tomers and patrons, and to the agents of various steamship lines, and
to wharfingers and warehousemen usually dealing with the plaintiff,
designed to intimidate them from having any dealings with it, through
threats of loss and expense in case they dealt with the plaintiff by
receiving, storing, or transmitting its goods, or otherwise ; and various
persons were deterred from dealing with the plaintiff in consequence
of such intimidations, and refused to perform existing contracts, and
withheld their former customary business, greatly to the plaintiff’s
damage.

(d) The acts last mentioned were not only illegal, rendering the
defendants liable in damages, but also misdemeanors at common law
as well as by section 168 of the Penal Code of this state.

(e) Associations have no more right to inflict injury upon others
than individuals have. All combinations and associations designed
to coerce workmen to become members, or to interfere with, obstruct,
vex, or annoy them in working, or in obtaining work, because they are
not members, or in order to induce them to become members; or de-
signed to prevent employers from making a just discrimination in the
rate of wages paid to the skilful and to the unskilful ; to the diligent
and to the lazy; to the efficient and to the inefficient; and all associa-
tions designed to interfere with the perfect freedom of employers in
the proper management and control of their lawful business, or to dic-
tate in any particular the terms upon which their business shall be
conducted, by means of threats of injury or loss, by interference with
their property or traffic, or with their lawful employment of other
persons, or designed to abridge any of these rights, —are pro tanto
illegal combinations or associations; and all acts done in furtherance
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of such intentions by such means, and accompanied by damage, are
actionable. See Greenh. Pub. Pol. 648, 653 ; People v. Fisher, 14
Wend. 1; Tarleton v. McGawley, Peake, *¥205; Rafuel v. Verelst, 2
W. Bl 10556; Lumley v. Gye, 2 El. & Bl. 216; Bowen v. Hall, 6 Q.
B. Div. 333, 337; Gregory v. Duke of Brunswick, 9 Man. & G. 205;
Gunter v. Astor, 4 J. B. More, 12; Reg. v. Rowlands, 17 Adol. & E.
(N. 8.) 671, 685; Mogul St. Co. v. McGregor,15 Q. B. Div. 476;
Walker v. Cronin, 107 Mass. 565 ; Carew v. Rutherford, 106 Mass. 1,
State v. Donaldson, 32 N. J. Law, 151 ; Master Stevedores’ Ass'n v,
Walsh, 2 Daly, 1, 13; Joknston Co. v. Meinhardt, 60 How. Pr. 168;
Slaughter-house Cases, 16 Wall. 36, 116.

3. There is no such doubt concerning the plaintiff’s legal rights as
should debar it from the usual remedy. The motion to discharge from
arrest is therefore denied.

’CURRAN v. GALEN, As PRESIDENT oF BREWERY WORKINGMEN’S
LocAr AssemBLy, 1796, KN1GHTS OF LABOR.

Ixn THE CourT OF APPEALS OF NEW YoRK, 1897.
[Reported 162 N. Y. 33.]

Per CuriaM. The organization of the local assembly in question by
the workingmen in the breweries of the. city of Rochester may have
been perfectly lawful in its general purposes and methods and may,
otherwise, wield its power and influence usefully and justly, for all
that appears. It is not for us to say, nor do we intend to intimate,
to the contrary ; but so far as a purpose appears from the defence set
up to the complaint that no employé of a brewing company shall be
allowed to work for a longer period than four weeks, without becoming
a member of the Workingmen’s Local Assembly, and that a contract
between the local assembly and the Ale Brewers’ Association shall be
availed of to compel the discharge of the independent employsé, it is,
in effect, a threat to keep persons from working at the particular trade
and to procure their dismissal from employment. While it’ may be
true, as argued, that the contract was entered into, on the part of the
Ale Brewers’ Association, with the object of avoiding disputes and
conflicts with the workingmen’s organization, that feature and such
an intention cannot aid the defence, nor legalize a plan of compelling
workingmen, not in affiliation with the organization, to join it, at

" the peril of being deprived of their employment and of the means of
making a livelihood.

In our judgment, the defence pleaded was insufficient, in law, upon
the face thereof, and, therefore, the demurrer thereto was properly
sustained.

' Judgment affirmed.
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SCOTTISH CO-OPERATIVE WHOLESALE SOCIETY, LIM-
ITED, v. GLASGOW FLESHERS’ TRADE DEFENCE AS-
SOCIATION, Er ALs.

1898. 85 Scottish Law Reporter, 645.1

Outer House. Before Lord KINCAIRNEY.

There are two sets of defenders: (1) The Glasgow Fleshers’ Trade
Defence Association, along with some of its officials. (2) Certain
firms or individuals who are cattle or meat salesmen. Pleadings
were filed by the pursuers and by both sets of defenders. The pur- |
suers asked a proof. Both classes of defenders asked a judgment on
the relevancy without inquiry. The facts alleged in the pleadings
are stated in the opinion.

Lorp KincairnNEY. Co-operative societies have of recent years
been formed in this country with the object of supplying the public
with provisions at cheaper rates than are usually charged in shops.
Their tendency is no doubt to reduce the trade, the prices, and the
profits of the ordinary shopkeeper, and among them of the butchers.
The co-operative societies and the butchers are therefore in a position
of antagonism and competition; and the butchers of Glasgow, or
some of them, have recently formed themselves into an association in
opposition to the co-operative societies. It occurred to them that the
co-operative societies might be put in a position of disadvantage if
they could be excluded from the American and Canadian meat mar-
ket, which, as it happens, is at present carried on at only one place in
Scotland, — the Yorkhill Wharf in Glasgow, — and is conducted there
by means of sales by auction. The association considered that they
would attain their object if they could induce the cattle salesmen who
were in use to sell the cattle at Yorkhill to refuse to sell to the co-
operative stores, and with that view they approached those cattle
salesmen and intimated that they would not buy at their auction
sales unless they declined to sell to the co-operative stores. The
cattle salesmen were thus placed in a dilemma, and put to choose
between the Glasgow Fleshers’ Trade Association, as it is called, and
the co-operative stores, and, judging (as I suppose) that the butchers
were the better customers, they yielded to their pressure, and inti-
mated in their conditions of sale that they would not accept the
bids of persons connected with the co-operative stores, with the
result that the co-operative societies have been cut out of the foreign
meat market. The arrangement, it will be observed, is or seems to
be doubly advantageous to the butchers, for it relieves them from the
competition of the co-operative stores at the auction sales, so pre-
sumably reducing the prices when they, the butchers, buy, and also
from their competition in the sale in their shops of American and

1 Statement abridged. Part of opinion omitted. — Ep.
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Canadian meat, so presumably enabling the butchers to raise their
prices when they sell. This action has been brought to try whether
this arrangement can be supported in law.

The Scottish Co-operative Wholesale Society, Limited, are pur-
suers, and there are two sets of defenders, (1) The Glasgow Fleshers’
Trade Defence Association along with its chairman Roderick Scott,
the vice-chairman, and members of committee, as representing the
association, and as individuals; and (2) certain firms and individuals
who are cattle or meat salesmen.

‘While the pursuers aver that the object of the first defenders, the
Fleshers’ Association, was to ruin the trade of the co-operative soci-
eties as fleshers, and that their object and the means they adopted
were alike illegal and malicious, they do not aver that the ruiu of
the pursuers’ trade was their only object ; and it would be absurd to
shut one’s eyes to the obvious fact that the ultimate aim of these de-
fenders was, at least in part and probably wholly, the furtherance of
their own interests by disabling or putting an end to the competition
of the co-operative society fleshers firstly as bidders and secondly as
retailers.

That being the nature of the pursuers’ case they ask a proof. Both
classes of defenders ask a judgment on the relevancy without inquiry.

I find it convenient, and indeed necessary, to consider in the first
place the case against the salesmen.

The next question regards the Glasgow Fleshers’ Trade Defence
Association, and the first conclusion, which is for declarator that the
first defenders have illegally conspired to induce, and did induce, the
second defenders to refuse the lawful bids of the pursuers —a conclu-
sion introductory to the conclusion against these defenders for dam-
ages. The greater part of that conclusion must at this stage of the
cause be assumed, if indeed it be not accepted, as undoubtedly true.
There is, I suppose, no doubt that the second defenders refused the
pursuers’ bids, and that it was the first defenders who induced them
to do so. Any suggestion that the salesmen would have refused the
co-operative bidders of their own accord is out of the question. Fur-
ther it may be conceded that the pursuers’ bids were legal bids. The
expression is not a happy one. There could be nothing illegal about
the bids, but that does not imply that the salesmen were not entitled
to reject them. I have already reached the conclusion that they were
entitled. The question is, whether what the first defenders did was
an illegal conspiracy, or in other words a legal wrong, which rendered
them liable in damages to the pursuers. As to the thing which they
did there is no doubt at all. They informed the salesmen that they
would not deal with them if they continued to deal with the co-opera-
tive societies, and they called on them to refrain from dealing with
the co-operative societies. They did nothing but that. It is averred



72 SCOTTISH SOCIETY v. GLASGOW ASSOCIATION.

that they induced the second defenders to comply with their require-
ments “by means of threats and otherwise,” and that their actings
were wrongful, illegal, and malicious, and amounted to an illegal con-
spiracy. But these averments are but vague general words. They
really add nothing to the averments of substantial facts as above
stated, and do not themselves call for a proof.

Now, I have come to the conclusion on the first part of the case
that the second defenders were entitled to insert the conditions re-
quired in their conditions of sale, and that they violated no right of
the pursuers in doing so. Hence the question is whether the first
defenders are liable in damages for inducing the second defenders to
do a legal act. Apart from the question about conspiracy, that is the
question which was decided in the negative in the House of Lords in
Flood v. Allen, December 14, 1897, reported in the Times Law Report,
vol. xiv. p. 125, and in 8. L. T. vol. v. p. 166. I do not think it is for
me to canvas the conflicting opinions expressed in that important
case in its various stages. I think I ought to follow the final judg-
ment. All the authorities referred to in the arguments before me on
this part of the case were English decisions, and I can hardly be
wrong in following the last and most authoritative. It is indeed a
judgment in English law, and the dissenting opinions were of the
highest importance, but I do not know of any case in the Scotch
Courts which would justify me in questioning it. It has indeed
appeared to me that in Scotland malice and motive have been more
considered in some actions of damages than is consistent with the
-judgment of the majority in Flood v. Allen, as, for example, in ques-
tions about defamation, and questions about diligence, which are
sometimes actionable or not according as the motives are malicious or
not; and in some other matters. But perhaps there is no such differ-
ence, and I do not think it signifies much, for I think this case —
apart from the element of conspiracy — is clearer than Flood v. Allen,
and is more closely analogous to The Mdgul Steam Shipping Com-~
pany, Limited v. Macgregor, Gow & Company, (1892) App. Cas. 25, in
which the Judges in the House of Lords were unanimously in favor of
the defenders. In that case many of the facts were substantially the
same as in this. It cannot, I think, be doubted that if A informs B
that he will not deal with him unless he ceases-to deal with C,and C
thereby loses the custom of B, C has no action against A, although he
may in fact have suffered loss through his interference; and if it
should appear or be admitted that A made his request or demand for
no other reason than because he disliked C and wished to injure him,
-that, according to the doctrine of Flood v. Allen, would make no dif-
ference. )

Any single Glasgow butcher might resolve not to bid at the auc-
tions of salesmen who received the bids of the co-operative societies.
He would, of course, be free to bid or not as he pleased — nobody
could compel him. Clearly, also, he might inform the salesmen of his
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‘resolution, and he might go the length of asking them to exclude the
co-operative store bidders. Such a man would, of course, be laughed
at for his pains. But the case would be widely different if a number
of the butchers took thafcourse; and here the question of conspiracy
comes in, assuming that there was conspiracy. It was indeed sug-
gested by the first defenders that there could not possibly be a con-
spiracy in this case because the salesmen were not implicated, and
the Glasgow Fleshers’ Trade Defence Association formed only one
persona. But I think there is more subtlety in that argument. The
Association is formed of a number of individuals competent to con-
spire; and I think it would not be a great abuse of words to speak of
the Association as in itself a conspiracy. After all the name does not
signify. A conspiracy, combination, or association, is, after all, no-
thing but a kind of contract. But, assuming conspiracy, it is not
easy to see what the first defenders did which could subject them in
damages. They were entitled to resolve to abstain from bidding at
sales at which co-operative bids were received. It was entirely at
their option to do‘that or not. They might also legally allow their
resolution to that effect to become public, and probably that would
have been all that was necessary. It is true that they went further
— probably unnecessarily. They communicated their resolution to
the salesmen specially ; they called on them to yield to it; and in
that manner they procured, and are no doubt responsible for procur-
ing, the action of the second defenders of which the pursuers com-
plain. In the Mogul cases the defendants, being a combination or
conspiracy, intimated to certain shippers that they would not do busi-
ness with them if they did business with the plaintiffs, and even that
if they did so they would demand repayment of rebates previously
allowed. But that was held to be legal. The distinction between the -
action of one and that of several has no doubt been taken by various
judges in England in different cases, although it does not appear to be
clearly established. But I confess that I am not able to think that it
matters here. It appears to me that the fleshers acted within their
legal rights. It may be regrettable that they happened to have so
much in their power. That is the accident of their position, and of
the peculiar character of the foreign cattle market. In Flood v. Allen
Lord Shand is reported to have said that a “ combination of different
persons of a legitimate trade occurred in the case of the Mogul Ship
Company, and was there held to be lawful. Combination for no such
object, but in pursuit really of a malicious purpose to ruin or injure
another, would, I should say, be clearly unlawful.”

That may be so; but I think that this case is strictly analogous to
the case of the Mogul, and is not a case of mere malicious purpose ——
a case which indeed must occur seldom if at all in business trans-
actions. I think I am entitled to regard this case as really governed
by the case of the Mogul ; although I propose to decide it without a
proof, because I accept the pursuers’ averments and assume nothing
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against them except that the first defenders, an association of Glasgow
fleshers, did not act wholly from malice, but at least in part from a
regard to their own interest, protection, and defence, which is averred
by the defenders and not denied by the pursuers. I observe that in
the case of Huttley v. Simmons and Others, December 18, 1897, 14
Times L. R. 150, Darling, J., decided a case in favor of the defender
in accordance with Flood v. Allen, although the element of conspiracy
was involved. T am therefore of opinion that the first defenders are
not liable in damages for procuring the hostile action of the second
defenders.

I have experienced considerable difficulty in deciding the questions
in this case, but I cannot think that any good could possibly result
from allowing a proof. There is truly nothing to inquire about, and
a proof would leave the facts substantially as they appear on record.
I am by no means indifferent to the importance of the case, and it
may be that the result at which I have arrived is not altogether de-
sirable. Itis a very serious matter that one of the gates of the coun-
try, so to speak, should be closed against a considerable class of the
people, and that the trade in foreign cattle should be somewhat artifi-
cially diverted and confined. I do not know whether harm is caused
or not; but if there be, I am unable to see that it can be remedied as
matters stand except by legislation or (a point on which I express no
opinion) by regulations of the Local Authority ; unless, indeed, the
fleshers’ combination can be met by some counter plan, or can be
checked by the force of public opinion.

[The interlocutor pronounced finds, inter alia, ¢ that there are no
relevant grounds for subjecting the said Glasgow Fleshers’ Trade
Defence Association in damages to the pursuers.”]
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PLANT Er Ars. v. WOODS ET ALs.
1900. 176 Massachusetts, 492.

Bir v Equity filed in the Superior Court, by the officers and mem-
bers “ of the voluntary association known as Union 257, Painters and
Decorators of America of Springfield, Massachusetts, which Union is
affiliated with a national organization of the same name, with head-’
quarters at Lafayette in the State of Indiana,” against the officersand
members “ of the voluntary association known as Union 257, Painters
and Decorators of America, which Union is affiliated with a national
organization of the same name, with headquarters at Baltimore in the
State of Maryland,” to restrain the defendants from any acts or the
use of any methods tending to prevent the members of the plaintiff
association from securing employment or continuing in their employ-
ment. Hearing before Dewey, J., who entered the following decree :

“The cause came on to be heard, and was argued by counsel ; and
thereupon, on consideration thereof, it is ordered adjudged and de-
creed that the defendant association, the defendants, and each and
every of them, their committees, agents, and servants, be restrained
and strictly enjoined from interfering and from combining, conspir-
ing, or attempting to interfere, with the employment of members
- of the plaintiffs’ said association, by representing or causing to be
represented in express or implied terms to any employer of said mem-
bers of plaintiffs’ association, or to any person or persons or corpora-
tion who might become employers of any of the plaintiffs, that such
employers will suffer or are likely to suffer some loss or trouble in
their business for employing or continuing to employ said members
of plaintiffs’ said association; or by representing, directly or in-
directly, for the purpose of interfering with the employment of mem-
bers of the plaintiffs’ said association, to any who have contracts or
may have contracts for services to be performed by employers of
members of plaintiffs’ said association that such persons will or are
likely to suffer some loss or trouble in their business for allowing
such employers of members of plaintiffs’ said association (and be-
cause they are such employers) to obtain or perform such contracts ;
or by intimidating, or attempting to intimidate, by threats, direct or
indirect, express or implied, of loss or trouble in business, or other-
wise, any person or persons or corporation who now are employing or
may hereafter employ or desire to employ any of the members of the
plaintiffs’ said association; or by attempting by any scheme or con-
spiracy, among themselves or with others, to annoy, hinder, or inter-
fere with, or prevent any person or persons or corporation from em-
ploying or continuing to employ a member or members of plaintiffs’
said association; or by causing, or attempting to cause, any person
to discriminate against any employer of members of plaintiffs’ said
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association (because he is such employer) in giving or allowing the
performance of contracts to or by such employer; and from any and
all acts, or the use of any methods, which by putting or attempting to
put any person or persons or corporation in fear of loss or trouble,
will tend to hinder, impede, or obstruct members, or any member, of
the plaintiffs’ said association from securing employment or continu-
ing in employment. And that the plaintiffs recover their costs, taxed
as in an action of law.”

The case was reported, at the request of both parties, for the de-
termination of this court. The facts appear in the opinion.

W. R. Heady (J. W. Flannery with him), for the plaintiffs.

W. H. McClintock (J. B. Carroll with him), for the defendants.

Hamwmonp, J. This case arises out of a contest for supremacy be-
tween two labor unions of the same craft, having substantially the
same constitution and by-laws. The chief difference between them is
that the plaintiff union is affiliated with a national organization having
its headquarters in Lafayette in the State of Indiana, while the de-
fendant union is affiliated with a similar organization having its head-
-quarters in Baltimore in the State of Maryland. The plaintiff union
was composed of workmen who in 1897 withdrew from the defendant
union. :

There does not appear to be anything illegal in the object of either
union as expressed in its constitution and by-laws. The defendant
union is also .represented by delegates in the Central Labor Union,
which is an organization composed of five delegates from each trade
union in the city of Springfield, and had in its constitution a provision
for levying a boycott upon a complaint made by any union.

The case is before us upon a report after a final decree in favor of
the plaintiffs, based upon the findings stated in the report of the
master.

The contest became active early in the fall of 1898. In September
of that year, the members of the defendant union declared « all painters
not affiliated with the Baltimore headquarters to be non-union men,”
and voted to “notify the bosses ” of that declaration. The manifest
object of the defendants was to have all the members of the craft sub-
jected to the rules and discipline of their particular union, in order that
they might have better control over the whole business, and to that
end they combined and conspired to get the plaintiffs and each of
them to join the defendant association, peaceably if possible but by
threat and intimidation if necessary. Accordingly,on October 7, they
voted that “if our demands are not complied with, all men working
in shops where Lafayette people are employed refuse to go to work.”
The plaintiffs resisting whatever persuasive measures, if any, were
used by the defendants, the latter proceeded to carry out their plan in
the manner fully set forth in the master’sreport. Without rehearsing
the circumstances in detail it is sufficient to say here that the general
method of operations was substantially as follows : —
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A duly authorized agent of the defendants would visit a shop where
one or more of the plaintiffs were at work and inform the employer of
the action of the defendant union with reference to the plaintiffs, and
ask him to induce such of the plaintiffs as were in his employ to sign
applications for reinstatement in the defendant union. As to the
general nature of these interviews the master finds that the defend-
ants have been courteous in manner, have made no threats of personal
violence, have referred to the plaintiffs as non-union men, but have
not otherwise represented them as men lacking good standing in their
craft; that they have not asked that the Lafayette men be discharged,
and in some cases have expressly stated that they did not wish to
have them discharged, but only that they sign the blanks for reinstate-
ment in the defendant union. The master, however, further finds, from
all the circumstances under which those requests were made, that the
defendants intended that employers of Lafayette men should fear
trouble in their business if they continued to employ such men, and
that employers to whom these requests were made were justified in
believing that a failure on the part of their employees who were
Lafayette men to sign such reinstatement blanks, and a failure on the
part of the employers to discharge them for not doing so, would lead
to trouble in the business of the employers in the nature of strikes or
a boycott, and the employers to whom these requests were made did
believe that such results would follow, and did suggest their belief to
the defendants, and the defendants did not deny that such results
might occur ; that the strikes which did occur appear to have been
steps taken by the defendants to obtain the discharge of such em-
ployees as were Lafayette men who declined to sign application
blanks for reinstatement; that these defendants did not in all cases
threaten a boycott of the employers’ business, but did threaten that
the place of business of at least one such employer would be left off
from a so-called ¢ fair list” to be published by the Baltimore Union.
The master also found that, from all the evidence presented, the ob-
ject which the Baltimore men and the defendant association sought to
accomplish in all the acts which were testified to was to compel the

' members of the Lafayette Union to join the Baltimore Union, and as

a means to this end they caused strikes to be instituted in the shops
where strikes would seriously interfere with the business of the
shops, and in all other shops they made such representations as would
lead the proprietors thereof to expect trouble in their business.

‘We have, therefore, a case where the defendants have conspired to
compel the members of the plaintiff union to join the defendant union,
and to carry out their purpose have resolved upon such coercion and
intimidation as naturally may be caused by threats of loss of property
by strikes and boycotts, to induce the employers either to get the plain-
tiffs to ask for reinstatement in the defendant union, or, that failing,
then to discharge them. It matters not that this request to discharge
has not been expressly made. There can be no doubt, upon the find-
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ings of the master and the facts stated in his report, that the com-
pulsory discharge of the plaintiffs in case of non-compliance with the
demands of the defendant union is one of the prominent features of
the plan agreed upon.

It is well to see what is the meaning of this threat to strike, when
taken in connection with the intimation that the employer may “ex-
pect trouble in his business.” It means more than that the strikers
will cease to work. That is only the preliminary skirmish. It means
that those who have ceased to work will, by strong, persistent, and
organized persuasion and social pressure of every description, do all
they can to prevent the employer from procuring workmen to take
their places. It means much more. It means that, if these peace-
ful measures fail, the employer may reasonably expect that unlawful
physical injury may be done to his property ; that attempts in all the
ways practised by organized labor will be made to injure him in his
business, even to his ruin, if possible; and that, by the use of vile
and opprobrious epithets and other annoying conduct, and actual and
threatened personal violence, attempts will be made to intimidate
those who enter or desire to enter his employ; and that whether or
not all this be done by the strikers or only by their sympathizers, or
with.the open sanction and approval of the former, he will have no
help from them in his efforts to protect himself.

However mild the language or suave the manner in which the threat
to strike is made under such circumstances as are disclosed in this
case, the employer knows that he is in danger of passing through
such an ordeal as that above described, and those who make the
threat know that as well as he does. Even if the intent of the strik-
ers, 80 far as respects their own conduct and influence, be to dis-
countenance all actual or threatened injury to person or property or
business, except that which is the direct necessary result of the inter-
ruption of the work, and even if their connection with the injurious
and violent conduct of the turbulent among them or of their sympa-
thizers be not such as to make them liable criminally or even answer-
able civilly in damages to those who suffer, still with full knowledge
of what is to be expected they give the signal, and in so doing must
be held to avail themselves of the degree of fear and dread which the
knowledge of such consequences will cause in the mind of those —
whether their employer or fellow workmen — against whom the strike
is directed ; and the measure of coercion and intimidation imposed
upon those against whom the strike is threatened or directed is not
fully realized until all those probable consequences are considered.

Such is the nature of the threat, and such the degree of coercion
and intimidation involved in it.

If the defendants can lawfully perform the acts complained of in
the city of Springfield, they can pursue the plaintiffs all over the
State in the same manner, and compel them to abandon their trade
or bow to the behests of their pursuers.
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It is to be observed that this is not a case between the employer
and employed, or, to use a hackneyed expression, between capital and
labor, but between laborers all of the same craft, and each having the
same right as any one of the others to pursue his calling. In this, ag
in every other case of equal rights, the right of each individual is
be exercised with due regard to the similar right of all others, an
the right of one be said to end where that of another begins.

The right involved is the right to dispose of one’s labor with full
freedom. This is a legal right, and it is entitled to legal protection.(
Sir William Erle in his book on Trade Unions, page 12, has stated
this in the following language, which has been several times quoted
with approval by judges in England: “Every person has a right under
the law, as between him and his fellow subjects, to full freedom in
disposing of his own labor or his own capital according to his own
will. It follows that every other person is subject to the correlative
duty arising therefrom, and is prohibited from any obstruction to the
fullest exercise of this right which can be made compatible with the
exercise of similar rights by others. Every act causing an obstruction
to another in the exercise of the right comprised within this descrip-
tion —done, not in the exercise of the actor’s own right, but for the
purpose of obstruction — would if damage should be caused thereby
to the party obstructed, be a violation of this prohibition.”

The same rule is stated with care and discrimination by Wells, J.,
in Walker v. Cronin, 107 Mass. 555, 564 : “ Every one has a right to
enjoy the fruits and advantages of his own enterprise, industry, skill,
and credit. He has no right to be protected against competition ; but
he has a right to be free from malicious and wanton interference,
disturbance, or annoyance. If disturbance or loss come as a result
of competition, or the exercise of like rights by others, it is damnum
absque injuria, unless some superior right by contract or otherwise is

interfered with. But if it come from the merely wanton or malicious -

acts of others, without the justification of competition or the service
of any interest or lawful purpose, it then stands upon a different
footing.”

In this case the acts complained of were calculated to cause damage
to the plaintiffs, and did actually cause such damage; and they were
intentionally done for that purpose. Unless, therefore, thére was
justifiable cause, the acts were malicious and unlawful. Walker v.
Cronin, ubi supra, Carew v. Rutherford, 106 Mass. 1, and cases cited
therein.

* The defendants contend that they have done nothing unlawful,
and, in support of that contention, they say that a person may work
for whom he pleases; and, in the absence of any contract to the
contrary, may cease to work when he pleases, and for any reason
whatever, whether the same be good or bad ; that he may give notice
of his intention in advance, with or without stating the reason; that
what one man may do several men acting in concert may do, and may
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agree beforehand that they will do, and may give notice of the agree.
ment; and that all this may be lawfully done notwithstanding such
concerted action may, by reason of the consequent interruption of the
work, result in great loss to the employer and his other employees,
and that such a result was intended. In a general sense, and without
reference to exceptions arising out of conflicting public and private
interests, all this may be true.

It is said also that, where one has the lawful right to do a thing,
the motive by which he is actuated is immaterial. One form of this
statement appears in the first head-note in Allen v. Flood, as reported
in [1898] A. C. 1, as follows: “ An act lawful in itself is not con-
verted by a malicious or bad motive into an unlawful act so as to
make the doer of the act liable to a civil action.” If the meaning
of this and similar expressions is that where a person has the lawful
right to do a thing irrespective of his motive, his motive is imma-
terial, the proposition is a mere truism. If, however, the meaning is
that where a person, if actuated by one kind of a motive, has a law-
ful right to do a thing, the act is lawful when done under any con-
ceivable motive; or that an act lawful under one set of circumstances
is therefore lawful under every conceivable set of circumstances, the
proposition does not commend itself to us as either logically or legally
accurate.

In so far as a right is lawful, it is lawful, and in many cases the
right is so far absolute as to be lawful whatever may be the motive of
the actor, as where one digs upon his own land for water (Greenleaf
v. Francis, 18 Pick. 117), or makes a written lease of his land for the
purpose of terminating a tenancy at will (Groustra v. Bourges, 141
Mass. 7), but in many cases the lawfulness of an act which causes
damage to another may depend upon whether the act is for justifiable
cause ; and this justification may be found sometimes in the circum-
stances under which it is done irrespective of motive, sometimes in
the motive alone, and sometimes in the circumstances and motive
combined.

This principle is of very general application in criminal law, and
also is illustrated in many branches of the civil law, as in cases of
libel and of procuring a wife to leave her husband. Tasker v. Stanley,
153 Mass. 148, and cases therein cited. Indeed the principle is a
prominent feature underlying the whole doctrine of privilege, malice,
and intent. See on this an instructive article in 8 Harvard Law
Review, 1, where the subject is considered at some length.

It is manifest that not much progress is made by such general
statements as those quoted above from Allen v. Flood, whatever may
be their meaning.

Still standing for solution is the question, Under what circum-
stances, including the motive of the actor, is the act complained of
lawful, and to what extent ?

In cases somewhat akin to the one at bar this court has had ocea-
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sion to consider the question how far acts, manifestly coercive and
intimidating in their nature, which cause damage and injury to the
business or property of another, and are done with intent to cause
such injury and partly in reliance upon such coercion, are justifiable.

In Bowen v. Matheson, 14 Allen, 499, it was held to be lawful for
persons engaged in the business of shipping seamen to combine to-
gether into a society for the purpose of competing with other persons
engaged in the same business, and it was held lawful for them, in
pursuance of that purpose, to take men out of a ship, if men shipped
by a non-member were in that ship; to refuse to furnish seamen
through a non-member ; to notify the public that they had combined
against non-members, and had ¢“laid the plaintiff on the shelf”; to
notify the plaintiff’s customers and friends that the plaintiff could
not ship seamen for them ; and to interfere in all these ways with
the business of the plaintiff as a shipping agent, and compel him to
abandon the same. The justification for these acts, so injurious to
the business of the plaintiff and so intimidating in their nature, is
to be found in the law of competition. No legal right of the plaintiff
was infringed upon, and, as stated by Chapman, J., in giving the
opinion of the court (p. 503), «if their effect is to destroy the business
of shipping-masters who are not members of the association, it is such
a result as in the competition of business often follows from a course
of proceeding that the law permits.” The primary object of the de-’
fendants was to build up their own business, and this they might
lawfully do to the extent disclosed in that case, even to the injury of
their rivals.

Similar decisions have been made in other courts where acts some-
what coercive in their nature and effect have been held justifiable
under the law of competition. Mogul Steamship Co. v. MecGregor,
[1892] A. C. 25, Bohn Manuf. Co. v. Hollis, 54 Minn. 223 ; Macauley
v. Tierney, 19 R. 1. 255.

On the other hand, it was held in Carew v. Rutherford, 106 Mass. 1,
that a conspiracy against a mechanic, — who is under the necessity of
employing workmen in order to carry on his business, —to obtain a
sum of money from him which he is under no legal obligation to pay,
by inducing his workmen to leave him or by deterring others from
entering into his employ, or by threatening to do this so that he is
induced to pay the money demanded, under a reasonable apprehension
that he cannot carry on his business without yielding to the demands,
is an illegal, if not a criminal conspiracy ; that the acts done under it
are illegal, and that the money thus obtained may be recovered back.
Chapman, C. J., speaking for the court, says that there is no doubt
that, if the parties under such circumstances succeed in injuring the
business of the mechanic, they are liable to pay all the damages done
to him.

That case bears a close analogy to the one at bar. The acts there
threatened were like those in this case, and the purpose was, in sub-
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stance, to force the plaintiff to give his work to the defendants, and
to extort from him a fine because he had given some of his work to
other persons.

‘Without now indicating to what extent workmen may combine and
in pursuance of an agreement may act by means of strikes and boy-
cotts to get the hours of labor reduced or their wages increased, or to
procure from their employers any other concession directly and imme- -
diately affecting their own interests, or to help themselves in compe-
tition with their fellow-workmen, we think this case must be governed
by the principles laid down in Carew v. Rutherford, ubi supra. The
purpose of these defendants was to force the plaintiffs to join the
defendant association, and to that end they injured the plaintiffs in
their business, and molested and disturbed them in their efforts to
work at their trade. It is true they committed no acts of personal
violence, or of physical injury to property, although they threatened
to do something which might reasonably be expected to lead to such
" results. In their threat, however, there was plainly that which was
coercive in its effect upon the will. It is not necessary that the
liberty of the body should be restrained. Restraint of the mind, pro-
vided it would be such as would be likely to force a man against his
will to grant the thing demanded, and actually has that effect, is suffi-
cient in cases like thjs. As stated by Lord Bramwell in Regina v.
Druitt, 10 Cox C. C. 592, 600, “ No right of property, or capital, . . .
was 80 sacred, or so carefully guarded by the law of this land, as that
of personal liberty. . . . That liberty was not liberty of the body only.
It was also a liberty of the mind and will ; and the liberty of a man’s
mind and will, to say how he should bestow himself and his means,
his talents, and his industry, was as much a subject of the law’s pro-
tection as was that of his body.”

It was not the intention of the defendants to give fairly to the em-
ployer the option to employ them or the plaintiffs, but to compel the
latter against their will to join the association, and to that end to mo-.
lest and interfere with them in their efforts to procure work by acts
and threats well calculated by their coercive and intimidating nature
- to overcome the will.

The defendants might make such lawful rules as they please for
the regulation of their own conduct, but they had no right to force
other persons to join them.

The necessity that the plaintiffs should join this association is not
so great, nor is its relation to the rights of the defendants, as com-
pared with the right of the plaintiffs to be free from molestation, such
as to bring the acts of the defendants under the shelter of the prin-
ciples of trade competition. Such acts are without justification, and
therefore are malicious and unlawful, and the conspiracy thus to force
the plaintiffs was unlawful. Such conduct is intolerable, and incon-
sistent with the spirit of our laws.

{ The language used by this court in Carew v. Rutherford, 106 Mass.
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1, 15, may be repeated here with emphasis, as applicable to this case:
“The acts alleged and proved in this case are peculiarly offensive to
the free principles which prevail in this country; and if such prac-
tices could enjoy impunity, they would tend to establish a tyranny of
irresponsible persons over labor and mechanical business which would
be extremely injurious to both.” See, in addition to the authorities
above cited, Commonwealth v. Hunt, 4 Met. 111; Sherry v. Perkins,
147 Mass. 212, 214; Vegelahn v. Guntner, 167 Mass. 92, 97; St. 1894,
c. 508, § 2;1 State v. Donaldson, 3 Vroom, 151; State v. Stewart, 59
Vt. 273; State v. Glidden, 55 Conn. 46; State v. Dyer, 67 Vt. 690;
Lucke v. Clothing Cutters & Trimmers’ Assembly, 7T Md. 396.

As the plaintiffs have been injured by these acts, and there is
reason to believe that the defendants contemplate further proceedings
of the same kind which will be likely still more to injure the plain-
tiffs, a bill in equity lies to enjoin the defendants. Vegelahn v. Gunt-
ner, ubi supra.

Some phases of the labor question have recently been discussed
in the very elaborately considered case of Allen v. Flood, ubi supra.
Whether or not the decision made therein is inconsistent with the
propositions upon which we base our decision in this case, we are not
disposed, in view of the circumstances under which that decision was
made, to follow it. 'We prefer the view expressed by the dissenting
judges, which view, it may be remarked, was entertained not only by
three of the nine lords who sat in the case, but also by the great ma-
jority of the common law judges who had occasion officially to express
an opinion.

There must be, therefore, a decree for the plaintiffs. We think,
however, that the clause, “or by causing or attempting to cause, any
person to discriminate against any employer of members of plaintiffs’
said association (because he is such employer) in giving or allowing
the performance of contracts to or by such employer,” is too broad
and indefinite, inasmuch as it might seem to include mere lawful per-
suasion and other similar and peaceful acts; and for that reason, and
also because so far as respects unlawful acts it seems to cover only
such acts as are prohibited by other parts of the decree, we think it
should be omitted.

Inasmuch as the association of the defendants is not a corporation,
an injunection cannot be issued against it as such, but only against its
members, their agents and servants.

As thus modified, in the opinion of the majority of the court, the
decree should stand. Decree accordingly.

Hormes, C. J. When a question has been decided by the cowrt, I
think it proper, as a general rule, that a dissenting judge, however

1 This section is as follows: “No person shall, by intimidation or force, prevent or seek
to prevent a person from entering into or continuing in the employment of any person or
corporation.’’
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strong his convictions may be, should thereafter accept the law from
the majority and leave the remedy to the Legislature, if that body
sees fit to interfere. If the decision in the present case simply had
relied upon Vegelahn v. Guntner, 167 Mass. 92, I should have hesi-
tated to say anything, although I might have stated that my personal
opinion had not been weakened by the substantial agreement with my
views to be found in the judgments of the majority of the House of
Lords in Allen v. Flood, [1898] A. C.1. But much to my satisfaction,
if I may say so, the court has seen fit to adopt the mode of approach-
ing the question which I believe to be the correct one, and to open an
issue which otherwise I might have thought closed. The difference
between my brethren and me now seems to be a difference of degree,
and the line of reasoning followed makes it proper for me to explain
where the difference lies.

I agree that the conduct of the defendants is actionable unless jus-
tified. May v. Wood, 172 Mass. 11, 14, and cases cited. I agree that
the presence or absence of justification may depend upon the object
of their conduct, that is, upon the motive with which they acted.
Vegelahn v. Guntner, 167 Mass. 92, 105, 106. I agree, for instance,
that if a boycott or a strike is intended to override the jurisdiction of
the courts by the action of a private association, it may be illegal.
Weston v. Barnicoat, 1756 Mass. 454. On the other hand, I infer that
a majority of my brethren would admit that a boycott or strike in-
tended to raise wages directly might be lawful, if it did not embrace
in its scheme or intent violence, breach of contract, or other conduct
unlawful on grounds independent of the mere fact that the action
of the defendants was combined. A sensible workingman would not
contend that the courts should sanction a combination for the purpose
of inflicting or threatening violence or the infraction of admitted
rights. To come directly to the point, the issue is narrowed to the
question whether, assuming that some purposes would be a justifica-
tion, the purpose in this case of the threatened boycotts and strikes
was such as to justify the threats. That purpose was not directly
concerned with wages. It was one degree more remote. The imme-
diate object and motive was to strengthen the defendants’ society as a
preliminary and means to enable it to make a better fight on ques-
tions of wages or other matters of clashing interests. I differ from
my brethren in thinking that the threats were as lawful for this pre-
liminary purpose as for the final one to which strengthening the union
was a means. I think that unity of organization is necessary to make
the contest of labor effectual, and that societies of laborers lawfully
may employ in their preparation the means which they might use in
the final contest.

Although this is not the place for extended economic discussion,
and although the law may not always reach ultimate economic concep-
tions, I think it well to add that I cherish no illusions as to the mean-
ing and effect of strikes. While I think the strike a lawful instrument
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in the universal struggle of life, I think it pure phantasy to suppose
that there is a body of capital of which labor as a whole secures a
larger share by that means. The annual product, subject to an in-
finitesimal deduction for the luxzuries of the few, is directed to con-
sumption by the multitude, and is consumed by the multitude always.
Organization and strikes may get a larger share for the members of an
organization, but, if they do, they get it at the expense of the less organ-
ized and less powerful portion of the laboring mass. They do not
create something out of nothing. It is only by divesting our minds of
questions of ownership and other machinery of distribution, and by
looking solely at the question of consumption, —asking ourselves what
is the annual product, who consumes it, and what changes would or
could we make, — that we can keep in the world of realities. But,
subject to the qualifications which I have expressed, I think it law-
ful for a body of workmen to try by combination to get more than
they now are getting, although they do it at the expense of their
fellows, and to that end to strengthen their union by the boycott and
the strike. .
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LOWRY v TILE, MANTEL & GRATE ASSOCIATION.

IN tHE Circuir CourTt oF THE UNITED STATES, 1899.

[Reported 98 Fed. 817.1]

Moreow, District Judge. This is an action at law brought to re-
cover damages alleged to have been sustained by plaintiffs by reason
of injury to their business caused by the forming of an association by
defendants claimed to be within the prohibitory provisions of the act
of Congress of July 2, 1890, commonly known as the ¢ Sherman Anti-
trust Act.” " The amended complaint alleges: That, about the time of
the formation of the association, plaintiffs had placed orders for tiles
with the Columbia Encaustic Tile Company, which cancelled plain-
tiffs’ orders because plaintiffs did not belong to the Tile, Mantel and
Grate Association. That said organization is within the statute of the
51st Congress, passed and approved July 2, 1890, known as ¢ Chap-
ter 647, Supplement to the Revised Statutes at Large of the United
States.” That, by reason of the monopoly of such association, plain-
- tiffs are damaged in the sum of $10,000. Plaintiffs pray for treble
the sum of $10,000, in accordance with the provisions of the above-
named act, and for further equitable relief. The ground of demurrer
was that the amended complaint did not state facts sufficient to con-
stitute a cause of action.

The allegations charging conspiracy and combination to raise the
price of the commodities in question, and of an agreement by the mem-
bers of such combination to sell these commodities at such prices as
shall be arbitrarily fixed by the combination in question, together with
the further allegation that such combination has been made with the
intent of monopolizing trade and commerce between California and
other states, are sufficient, under these authorities, to bring the case
within the operation of the provisions of the Sherman Act. Defend-
ants’ demurrer upon the ground of the insufficiency of the facts stated
to constitute a cause of action cannot, therefore, be sustained.

CONSPIRACY ILLEGITIMATE. — R. v. Bykerdike, 1 M. & Rob. 179; R. v. Parnell, 14
Cox, C. C. 508; Hornby v. Close, L. R. 2 Q. B. 163; Orr v. Ins. Co., 12 Ls. Ann. 255; Plant
v. Woods, 176 Mass. 492; Lucke y. Assembly, 77 Md. 396; Weston v. Barnicott, 175 Mass.
454; Mapstick v. Ramage, 9 Neb. 390; Ertz v. Produce Exchange, 79 Minn. 140; State v.
Dyer, 87 Vt. 695; Gatson v. Buerning, 106 Wis. 1. — Ep.

1 This case is much abridged. —ED.
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(2) Combination.
DRY v». BOSWELL.
At Nis1 Prius, 1888.
[Reported 1 Campbell, 329.]

Assumpsit for work and labor, and materials in and about the re-
pairs of a lighter. Plea, the general issue.

There was no doubt as to the repairs being done; and the only
question was, whether the defendant was liable for them.

The witnesses first stated that the lighter was the sole property of
a person of the name of Russell ; that she was let out by him to the
defendant, who worked her; a.nd that the two shared her profits
equally between them.

Lord Ellenborough said, in that case the defendant was to be con-
sidered a partner, and was jointly liable for the repairs done to the
lighter. There was here a participation of profit and loss, which
constituted a partnership.

But the agreement with Russell subsequently appeared to be this,
that the defendant in consideration of working the lighter should
receive half her gross earnings, and that Russell as owner should
receive the other half.

Lord Ellenborough observed, that this was only a mode of paying
the defendant wages for his labor, and was different from a participa-
tion of profits and loss; so that under these circumstances no part-
nership could be considered as existing between him and the owner
of the lighter.

Evidence, however, was afterwards given of the defendant having
himself ordered the repairs to be done, and the plaintiff had a ver-
dict.

CENTRAL SHADE ROLLER CO. v. CUSHMAN.

IN THE SuPREME COURT OF MASSACHUSETTS, 1887.
[Reported 148 Mass. 353.]

W. AvLex, J. The contract which is sought to be enforced by this
bill, and the validity of which is the only question presented by the
demurrer and argued by the parties, was made between the plaintiff,
of the first part, and three manufacturers, under several patents of cer-
tain curtain fixtures, known as “ wood balance shade rollers,” of the
second part, in pursuance of an arrangement between the persons
forming the party of the second part, that the plaintiff corporation
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should be created for the purpose of becoming a party to the contract
with them. The general purpose of the combination was to prevent,

’ or rather to regulate, competition between the parties to it in the sale
of the particular commodity which they made.

This is a lawful purpose; but it is argued that the means employed
to carry it out, the creation of the plaintiff corporation, and the terms
of the contract with it, are against public policy, and are invalid.

The fact that the parties to the combination formed themselves
into a corporation, of which they were the stockholders, that they
might contract with it instead of with each other, and carry out their
scheme through its agency, instead of that of a preéxisting person, is
obviously immaterial ; and the only ground upon which it can be
argued that the contract is invalid is the restraint it puts upon the
parties to it. Does the contract impose a restraint as to the manu-
facture or the sale of balance shade rollers which is void as against
public policy ? The contract certainly puts no restraint upon the pro-
duction of the commodity to which it relates. It puts no obligation
upon, and offers no inducement to, any person to produce less than to
the full extent of his capacity. On the contrary, its apparent purpose
is, by making prices more uniform and regular, to stimulate and in-
crease production. )

The contract does not restrict the sale of the commodity. It does
not look toward withholding a supply from the market in order to en-
hance the price, as in Craft v. McConoughy, 79 Ill. 346, and other
cases cited by the defendant. On the contrary, the contract intends
that the parties shall make sales, and gives them full power to do so;
the only restrictions being that sales not at retail or for export shall
be in the name of the plaintiff, and reported to it, and the accounts
of them kept by it, and the provision that, when any party shall estab-
lish an agency in any city or town for the sale of a roller made ex-
clusively for that purpose, no other party shall take orders for the
same roller in the same place. To these restrictions, clearly valid, is
added the one which affords an argument for the invalidity of the
contract, the restriction as to price. That restriction is, in substance,
that the prices for rollers of the same grade made by the different par-
ties shall be the same, and shall be according to a schedule contained
in the contract, subject to changes which may be made by the plaintiff
upon recommendation of three fourths of its stockholders. In effect,
it is an agreement between three makers of a commodity, that, for\
three years, they will sell it at a uniform price fixed at the outset,
and to be changed only by consent of a majority of them. The agree-
ment does not refer to an article of prime necessity, nor to a staple
of commerce, nor to merchandise to be bought and sold in the mar-
ket, but to a particular curtain fixture of the parties’ own manufac-
ture. It does not look to affecting competition from outside, —the
parties have a monopoly by their patents, — but only to restrict com-
petition in price between themselves. Even if such an agreement
tends to raise the price of the commodity, it is one which the parties
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have a right to make. To hold otherwise would be to impair the
right of persons to make contracts, and to put a price on the products
of their own industry.

But we cannot assume that the purpose and effect of the combina-
tion are to unduly raise the price of the commodity. A natural pur-
pose and a natural effect are to maintain a fair and uniform price,
and to prevent the injurious effects both to producers and customers
of fluctuating prices caused by undue competition. When it appears
that the combination is used to the public detriment, a different ques-
tion will be presented from that now before us. The contract is
apparently beneficial to the parties to the combination, and not neces-
sarily injurious to the public; and we know of no authority or reason
for holding it to be invalid, as in restraint of trade or against public
policy.

We have not overlooked other provisions of the contract which
were adverted to in the argument, but we do not find anything which
renders it invalid, or calls for special consideration.

In the opinion of a majority of the court, the entry must be,

. Demurrer overruled.

In r¢ DOOLITTLE AND ANOTHER, STRIKERS.

In THE Circuitr CourT oF THE UNITED STATES, 1885.
[Reported 23 Fed. 544.1]

‘Mr. Charles C. Allen. Do I understand your Honor to say that
the act of striking —merely carrying out of the strike — was unlaw-
ful ? :

TaE CourT (Judge BREWER). It is not the mere stopping them-
selves together, but it is preventing the owners of the road from
managing their own engines and running their own cars, that is where
the wrong comes in. Anybody has a right to quit work, but in inter-
fering with other persons working, and preventing the owners of rail-
road trains from managing those trains as they see fit, there is where
the wrong comes in.

Convicted.

1 Quly one point in the charge is printed. — E.
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THE MOGUL STEAMSHIP CO. LIMITED ». McGREGOR
& CO. AND OTHERS.

Ixn THE CoURT OF APPEAL, JULY 13, 1889.
[Reported in Law Reports, 23 Queen’s Bench Division, 598.)

BoweN, L. J.! We are presented in this case with an apparent con-
flict or antinomy between two rights that are equally regarded by the
law — the right of the plaintiffs to be protected in the legitimate exer-
cise of their trade, and the right of the defendants to carry on their
business as seems best to them, provided they commit no wrong to
others. The plaintiffs complain that the defendants have crossed the
line which the common law permits ; and inasmuch as, for the purposes
of the present case, we are to assume some possible damage to the
plaintiffs, the real question to be decided is whether, on such an assump-
tion, the defendants in the conduct of their commercial affairs have
done anything that is unjustifiable in law. The defendants are a num-
ber of ship-owners who formed themselves into a league or conference
for the purpose of ultimately keeping in their own hands the control
of the tea carriage from certain Chinese ports, and for the purpose of
driving the plaintiffs and other competitors from the field. In order to
succeed in this object, and to discourage the plaintiffs’ vessels from
resorting to those ports, the defendants during the ‘tea harvest” of
1885 combined to offer to the local shippers very low freights, with a
view of generally reducing or ‘¢ smashing” rates, and thus rendering it
unprofitable for the plaintiffs to send their ships thither. They offered,
moreover, a rebate of five per cent to all local shippers and agents who
would deal exclusively with vessels belonging to the Conference, and
any agent who broke the condition was to forfeit the entire rebate on
all shipments made on behalf of any and every one of his principals
during the whole year — a forfeiture of rebate or allowance which was
denominated as ‘¢ penal” by the plaintiffs’ counsel. It must, however,
be taken as established that the rebate was one which the defendants
need never have allowed at all to their customers. It must also be
taken that the defendants had no personal ill-will to the plaintiffs, nor

1 Only the opinion of BoweN, L. J., is given. Fry, L. J., concurred, but Lorp
EsnER, M. R., dissented. The decision was afterwards affirmed in the House of Lords.
'92, App. Cas. 25. — Ep.
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any desire to harm them except such as is involved in the wish and
intention to discourage by such measures the plaintiffs from sending
rival vessels to such ports. The acts of which the plaintiffs particularly
complained were as follows : — First, a circular of May 10, 1885, by
which the defendants offered to the local shippers and their agents a
benefit by way of rebate if they would not deal with the plaintiffs,
which was to be lost if this condition was not fulfilled. Secondly, the
sending of special ships to Hankow in order by competition to deprive
the plaintiffs’ vessels of profitable freight. Thirdly, the offer at Hankow
of freights at a level which would not repay a ship-owner for his adven-
ture, in order to ¢ smash ” freights and frighten the plaintiffs from the
field. Fourthly, pressure put on the defendants’ own agents to induce
them to ship only by the defendants’ vessels, and not by those of the
plaintiffs. It is to be observed with regard to all these acts of which
complaint is made that they were acts that in themselves could not be
said to be illegal unless made so by the object with which, or the com-
bination in the course of which, they were done; and that in reality
what is complained of is the pursuing of trade competition to a length
which the plaintiffs consider oppressive and prejudicial to themselves.
‘We were invited by the plaintiffs’ counsel to accept the position from
which their argument started — that an action will lie if a man mali-
ciously and wrongfully conducts himself so as to injure another in that
other’s trade. Obscurity resides in the language used to state this
proposition. The terms ‘¢ maliciously,” ¢** wrongfully,” and ¢¢ injure ” are
words all of which have accurate meanings, well known to the law, but
which also have a popular and less precise signification, into which it is
necessary to see that the argument does not imperceptibly slide. An
intent to ¢‘ injure” in strictness means more than an intent to harm.,
It connotes an intent to do wrongful harm. ¢¢Maliciously,” in like
manner, means and implies an intention to do an act which is wrongful,
to the detriment of another. The term ¢ wrongful” imports in its turn
the infringement of some right. The ambiguous proposition to which
we were invited by the plaintiffs’ counsel still, therefore, leaves unsolved
the question of what, as between the plaintiffs and defendants, are the
rights of trade. For the purpose of clearness, I desire, as far as pos-
sible, to avoid terms in their popular use so slippery, and to translate
them into less fallacious language wherever possible.

The English law, which in its earlier stages began with but an imper-
fect line of demarcation between torts and breaches of contract, pre-
sents us with no scientific analysis of the degree to which the intent to
harm, or, in the language of the civil law, the animus vicino nocends,
may enter into or affect the conception of a personal wrong; see
Chasemore v. Richards.! All personal wrong means the infringement
of some personal right. ‘¢ It is essential to an action in tort,” say the
Privy Council in Rogers v. Rajendro Dutt,? ¢* that the act complained

17 H. L. C. 849, at p. 388. © 318 Moore, P. C. 209.
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of should under the circumstances be legally wrongful as regards the
party complaining; that is, it must prejudicially affect him in some
legal right ; merely that it will, however directly, do & man harm in his
interests, is not enough.” What, then, were the rights of the plaintiffs
as traders as against the defendants? The plaintiffs had a right to be
protected against certain kind of conduct; and we have to consider
what conduct would pass this legal line or boundary. Now, inten-
tionally to do that which is calculated in the ordinary course of events
to damage, and whick does, in fact, damage another in that other per-
son’s property or trade, is actionable if done without just cause or
excuse. Suchintentional action when done without just cause or excuse
is what the law calls a malicious wrong (see Bromage v. Prosser;
Capital and Counties Bank ». Henty, per Lord Blackburn!). The acts
of the defendants which are complained of here were intentional, and
were also calculated, no doubt, to do the plaintiffs damage in their
trade. Butin order to see whether they were wrongful we have still to
discuss the question whether they were done without any just cause or
excuse. Such just cause or excuse the defendants on their side assert
to be found in their own positive right (subject to certain limitations)
to carry on their own trade freely in the mode and manner that best
suits them, and which they think best calculated to secure their own
advantage.

What, then, are the limitations which the law imposes on a trader in
the conduct of his business as between himself and other traders?
There seem to be no burdens or restrictions in law upon a trader which
arise merely from the fact that he is a trader, and which are not equally
laid on all other subjects of the Crown. His right to trade freely is
a right which the law recognizes and encourages, but it is oné which
places him at no special disadvantage as compared with others. No
man, whether trader or not, can, however, justify damaging another in
his commercial business by fraud or misrepresentation. Intimidation,
obstruction, and molestation are forbidden; so is the intentional pro-
curement of a violation of individual rights, contractual or other, assum-
ing always that there is no just cause for it. The intentional driving
away of customers by show of violence, Tarleton v. M’Gawley; the
obstruction of actors on the stage by preconcerted hissing, Clifford v.
Brandon,? Gregory v. Brunswick; the disturbance of wild fowl in
decoys by the firing of guns, Carrington v. Taylor® and Keeble v.
Hickeringill; the impeding or threatening servants or workmen,
Garret v. Taylor; the inducing persons under personal contracts to
break their contracts, Bowen v. Hall, Lumley v. Gye, — all are in-
stances of such forbidden acts. But the defendants have been guilty of
none of these acts. They have done nothing more against the plain-
tiffs than pursue to the bitter end a war of competition waged in the
interest of their own trade. To the argument that a competition so

.

17 App. Cas. 741, at p. 772. % 2 Camp, 358. 8 11 East, 571,
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pursued ceases to have a just canse or excuse when there is ill-will or
a personal intention to harm, it is sufficient to reply (as I have already
pointed out) that there was here no personal intention to do any other or
greater harm to the plaintiffs than such as was necessarily involved in
the desire to attract to the defendants’ ships the entire tea freights of the
ports, a portion of which would otherwise have fallen to the plaintiffs’
share. I can find no authority for the doctrine that such a commercial
motive deprives of ¢ just cause or excuse’ acts done in the course of
trade which would but for such a motive be justifiable. So to hold
would be to convert into an illegal motive the instinct of self-advance-
ment and self-protection, which is the very incentive to all trade. To
say that a man is to trade freely, but that he is to stop short at any act
which is calculated to harm other tradesmen, and which is designed to
attract business to his own shop, would be a strange and impossible
counsel of perfection. But we were told that competition ceases to be
the lawful exercise of trade, and so to be a lawful excuse for what will
harm another, if carried to a length which is' not fair or reasonable.

" The offering of reduced rates by the defendants in the present case is

said to have been ¢ unfair.” This seems to assume that, apart from
fraud, intimidation, molestation, or obstruction, of some other personal
right ©n rem or in personam, there is some natural standard of * fair-
ness” or ¢ reasonableness” (to be determined by the internal con-
sciousness of judges and juries) beyond which competition ought not in
law to go. There seems to be no authority, and I think, with submis-
sion, that there is no sufficient reason, for such a proposition. It would
impose a novel fetter upon trade. The defendants, we are told by the
plaintiffs’ counsel, might lawfully lower rates provided they did not
lower them beyond a ‘¢ fair freight,” whatever that may mean. But
where is it established that there is any such restriction upon com-
merce? And what is to be the definition of a ‘¢ fair freight?” It is
said that it ought to be a normal rate of freight, such as is reasonably
remunerative to the ship-owner. But over what period of time is the
average of this reasonable remunerativeness to be calculated? All
commercial men with capital are acquainted with the ordinary expe-
dient of sowing one year a crop of apparently unfruitful prices, in order
by driving competition away to reap a fuller harvest of profit in the
future ; and until the present argument at the bar it may be douhted
whether ship-owners or merchants were ever deemed to be bound by law
to conform to some imaginary ¢‘ normal ” standard of freights or prices,
or that law courts had a right to say to them in respect of their com-
petitive tariffs, ¢ Thus far shalt thou go, and no further.” To attempt
to limit English competition in this way would probably be as hopeless
an endeavor as the experiment of King Canute. But on ordinary
principles of law no such fetter on freedom of trade can in my opinion
be warranted. A man is bound not to use his property so as to infringe
upon another’s right. Sic utere tuo ut alienum non ledas. If engaged
in actions which may involve danger to others, he ought, speaking
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generally, to take reasonable care to avoid endangering them. But
there is surely no doctrine of law which compels him to use his property
in a way that judges and juries may consider reasonable : see Chasemore
v. Richards.? If there is no such fetter upon the use of property known
to the English law, why should there be any such a fetter upon trade?
It is urged, however, on the part of the plaintiffs, that even if the
acts complained of would not be wrongful had they been committed by
a single individual, they become actionable when they are the result of
concerted action among several. In other words, the plaintiffs, it is '
contended, have been injured by an illegal conspiracy. Of the general
_proposition, that certain kinds of conduct not criminal in any one indi-
vidual may become crimmnal if done by combination among several,
there can be no doubt. The distinction is based on sound reason, for a
combination may make oppressive or dangerous that which if it pro-
ceeded only from a single person would be otherwise, and the very fact
of the combination may show that the object is simply to do harm,
and not to exercise one’s own just rights. In the application of this
undoubted principle it is necessary to be very careful not to press the
doctrine of 1llegal conspiracy beyond that which is necessary for the
protection of individuals or of the public; and it may be observed in
passing that as a rule it is the damage wrongfully done, and not theh
conspiracy, that is the gist of actions on the case for conspiracy : see
Skinner v. Gunton ; ? Hutchins ». Hutchins.! But what is the definition
of an illegal combination? It is an agreement by one or more to do an
unlawful act, or to do a lawful act by unlawful means: O’Connell v. The
Queen ;* Reg. v. Parnell ;® and the question to be solved is whether
there has been any such agreement here. Have the defendants com-
bined to do an unlawful act? Have they combined to do a lawful act
by unlawful means? A moment’s consideration will be sufficient to
show that this new inquiry only drives us back to the circle of defi-
nitions and legal propositions which I have already traversed in the
previous part of this judgment. The unlawful act agreed to, if any,
between the defendants must have been the intentional doing -of some
act to the detriment of the plaintiffs’ business without just cause or
excuse. Whether there was any such justification or excuse for the
defendants is the old question over again, which, so far as regards an
individual trader, has been already solved. The only differentia that
‘can exist must arise, if at all, out of the fact that the acts done are
the jont acts of several capitalists, and not of one capitalist only. The
next point is whether the means adopted were unlawful. The means
adopted were competition carried to a bitter end. Whether such means
were unlawful is in like manner nothing but the old discussion which I
have gone through, and which is now revived under a second head of
inquiry, except so far as a_combination of capitalists differentiates the
17 H. L. C. 349. 2 1 Wms. Saund. 229.

8 7 Hill's New York Cases, 104; Bigelow’s Leading Cases on Torts, 207.
¢ 11 CL & F. 155. 6 14 Cox, Criminal Cases, 508.
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case of acts jointly done by them from similar acts done by a single
man of capital. But I find it impossible myself to acquiesce in the
view that the English law places any such restriction on the combina-
tion of capital as would be involved in the recognition of such a distinc-
tion. If so, one rich capitalist may innocently carry competition to g
length which would become unlawful in the case of a syndicate with a
joint capital no larger than his own, and one individual merchant may
lawfully do that which a.firm or a partnership may not. What limits, on
such a theory, would be imposed by law on the competitive action of a
joint-stock company limited, is a problem which might well puzzle a
casuist. The truth is, that the combination of capital for purposes of
trade and competition is a very different thing from such a combination
of several persons against one, with a view to harm himn, as falls under
the head of an indictable conspiracy. There is no just cause or excuse
in the latter class of cases. There is such a just cause or excuse in
the former. There are cases in which the very fact of a combination
is evidence of a design to do that which is hurtful without just cause —
is evidence — to use a technical expression — of malice. But it is per-
fectly legitimate, as it seems to me, to combine capital for all the mere
purposes of trade for which capital may, apart from combination, bel
legitimately used in trade. To limit combinations of capital, when
used for purposes of competition, in the manner proposed by the argu-
ment of the plaintiffs, would, in the present day, be impossible — would
be only another method of attempting to set boundaries to the tides.
Legal puzzles which might well distract a theorist' may easily be con-
ceived of imaginary conflicts between the selfishness of a group of indi-
- viduals and the obvious well-being of other members of the community.
" Would it be an indictable conspiracy to agree to drink up all the water
from a common spring in a time of drought ; to buy up by preconcerted
action all the provisions in a market or district in times of scarcity :
see Rex v. Waddington ;! to combine to purchase all the shares of a
company against a coming settling-day ; or to agree to give away arti-
cles of trade gratis in order to withdraw custom from a trader? May
two itinerant match-vendors combine to sell matches below their value
in order by competition to drive a third match-vendor from the street?
In cases like these, where the elements of intimidation, molestation, or
the other kinds of illegality to which I have alluded are not present,
the question must be decided by the application of the test I have
indicated. Assume that what is done is intentional, and that it is cal-
culated to do harm to others. Then comes the question, Was it done
with or without ¢¢ just cause or excuse?” If it was dona fide done in
the use of a man’s own property, in the exercise of a man’s own trade,
such legal justification would, I think, exist not the less because what
was done might seem to others to be selfish or unreasonable: see the
summing-up of Erle, J., and the judgment of the Queen’s Bench in Reg.

1 1 East, 143,
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v. Rowlands.! But such legal justification would not exist when the
act was merely done with the intention of causing temporal harm, with-
out reference to one’s own lawful gain, or the lawful enjoyment of one’s
own rights. The good sense of the tribunal which had to decide would
have to analyze the circumstances and to discover on which side of the
line each case fell. But if the real object were to enjoy what was one’s
own, or to acquire for one’s self some advantage in one’s property or
trade, and what was done was done honestly, peaceably, and without
any of the illegal acts above referred to, it could not, in my opinion,
properly be said that it was done without just cause or excuse. One
may with advantage borrow for the benefit of traders what was said by
Erle, J., in Reg. v. Rowlands,? of workmen and of masters: ‘¢ The
intention of the law is at present to allow either of them to follow the
dictates of their own will, with respect to their own actions, and their
own property; and either, I believe, has a right to study to promote
his own advantage, or to combine with others to promote their mutual
advantage.”

Lastly, we are asked to hold the defendants’ Conference or associa-
tion illegal, as being in restraint of trade. The term ¢ illegal” here is
& misleading one. Contracts, as they are called, in restraint of trade,
are not, in my opinion, illegal in any sense, except that the law wi
not enforce them. It does not prohibit the making of such contracts;
it merely declines, after they have been made, to recognize their validity.
The law considers the disadvantage so imposed upon the contract a
sufficient shelter to the public. The language of Crompton, J., in
Hilton v. Eckersley,® is, I think, not to be supported. No action at
common law will lie or ever has lain against any individual or individ-
uals for entering into a contract merely because it is in restraint of
trade. Lord Eldon’s equity decisions in Cousins v. Smith ¢ is not very
intelligible, even if it be not open to the somewhat personal criticism’
passed on it by Lord Campbell in his ¢ Lives of the Chancellors.” If
indeed it could be plainly proved that the mere formation of ¢ confer-
ences,” ¢‘ trusts,” or “associations” such as these were always necessarily
injurious to the public — a view which involves, perhaps, the disputable
assumption that, in a country of free trade, and one which is not under
the iron régime of statutory monopolies, such confederations can ever be
really successful —and if the evil of them were not sufficiently dealt
with by the common law rule, which held such agreements to be void as
distinct from holding them to be criminal, there might be some reason
for thinking that the common law ought to discover within its arsenal
of sound common-sense principles some further remedy commensurate
with the mischief. Neither of these assumptions are, to my mind, at all
evident, nor is it the province of judges to mould and stretch the law of
conspiracy in order to keep pace with the calculations of political econ-
omy. If peaceable and honest combinations of capital for purposes of

117Q. B. 671. 2 17 Q. B. 671, at. p. 687, n.
86 E. &B. 47. 4 18 Ves. 542,



SECT. IL] W. VA. TRANSPORTATION CO. v. STANDARD OIL CO. 177

trade competition are to be struck at, it must, I think, be by legislation,
for I do not see that they are under the ban of the common law.

In the result, I agree with Lord Coleridge, C. J., and differ, with
regret,-from the Master of the Rolls. The substance of my view is this,
that competition, however severe and egotistical, if unattended by cir-
camstances of dishonesty, intimidation, molestation, or such illegalities
as I have above referred to, gives rise to no cause of action at com-
mon law. I myself should deem it to be a misfortune if we were to
attempt to prescribe to the business world how honest and peaceable
trade was to be carried on in a case where no such illegal elements as I
have mentioned exist, or were to adopt some standard of judicial
¢¢ reasonableness,” or of ¢‘ normal ” prices, or ‘¢ fair freights,” to which
commercial adventurers, otherwise innocent, were bound to conform.

In my opinion, accordingly, this appeal ought to be dismissed with
oosts. Appeal dismissed.

WEST VIRGINIA TRANSPORTATION CO. v. STANDARD
OIL CO.

IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA, 1901.
[Reportedu) 8. E. Rep, 591.]

BranNoN,J. The West Virginia Transportation Company brought
trespass on the case in Wood County against the Standard Oil Com-
pany and the Eureka Pipe Line Company, all corporations, and upon
demurrer to the declaration judgment was rendered for the defendants.
The first count of the declaration charges that the plaintiff was en-
gaged in the business of transporting petroleum oils by means of pipe
lines and tank cars from Volcano and vicinity to Parkersburg, and in
storing oil, and had expended $300,000 in acquiring land, rights of
way, lines of tubing, and other things necessary in its business, and
had built up a large and lucrative business, and that the defendants
maliciously and wickedly contriving and intending to injure the plain-
tiff and ruin its business, and render its plant and property worthless,
and deprive it of all its business, did confederate and conspire together
and with the West Virginia Oil Company, another corporation, and
with C. H. Shattuck and other persons unknown to the plaintiff, to
prevent all persons producing, refining, selling, or transporting oils,
and particularly to-prevent the plaintiff from transporting oils through

_its pipe lines and by means of its tank cars, and from storing oil in

s



178 W. VA. TRANSPORTATION CO. v. STANDARD OIL CO. [CHAP- 1L

its storage tanks, and from executing any lawful trade in connection
therewith. And it charged also that the Standard Oil Company of
New Jersey organized about 1891, and was the successor of all corpo-
rations and firms prior to that date associated together under a contract
known as the Standard Oil Trust; that the Camden Consolidated Oil
Company was a member of the said trust, and under its control; that
in 1892 the business and property of said trust were reorganized
under, and are now controlled by, the Standard Oil Company, and con-
trolled by the same men formerly owning and controlling said Stand-
ard Oil Trust; that the Eureka Pipe Line Company is owned, con-
trolled, and operated by the same men, and doing business in the
interest of the Standard Oil Company, and is a transportation branch
of that company; that the West Virginia Oil Company was organized
about 1885 to purchase and operate what was known as the property
of the West Virginia Oil and Land Company, a territory on which the
- plaintiff had laid pipe lines, and from which it had for several years
transported oil for compensation ; that the Standard Oil Trust, through
individuals interested in it, had become a large stockholder in the
‘West Virginia Oil Company, and dictated its management; and by
means thereof, and of its monopoly of the production, refining, and
transportation of oil throughout the world, practically controlled the
business of said West Virginia Oil Company, and since the reorganiza-
tion of the Standard Oil Trust by the organization of the Standard
Oil Company had continued to do so, and had induced the construc-
tion of the Eureka Pipe Line Company, and thus ruined the business
of the plaintiff ; that this was the object and accomplishment of the
said combination and malicious conspiracy.

What wrongful acts does this first count state ? The formation
of trade combination — call it “ monopoly ” — is not actionable alone.
How far the grant of exclusive privilege by the state (and this is the
only monopoly, legally speaking) is valid when its right is contested,
is one thing. We are not dealing with that. This monopoly is not
that. It is the act of persons and corporations, by union of means
and effort, drawing to themselves, in the field of competition, the lion’s
share of trade. This is not monopoly condemned by law. The lion
has stretched out his paws and grabbed in prey more than others, but
that is the natural right of the lion in the field of pursuit and capture.
Pity that the lion exists, his competing animals may say ; but natural
law accords the right, it is given him by the Maker for existence. The
state made the Standard Oil Company, and gave it this right of being
and working. Better for its competitors were it not so. What other
acts besides the formation of this engrossing association does the first
count charge? That it caused the West Virginia Oil Company to
build a pipe line from its property to the Baltimore & Ohio Railroad
to ship its oil to the refinery of the Standard Oil Company. Stock-
holders in the one were also in the other. Had they not the right to
build this line to further their own interests, to convey product of the
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one for refinement by another? A man owning a farm, and also
interested in a mill; may not the mill owners induce the farmer to
build some means of transporting his wheat to that mill, without being
liable to suit by a man owning a railroad which had been accustomed
to carry wheat from that farm ? And suppose there were no common
interest in the farm and mill, cannot the mill owners induce this
farmer to build a means of transport from his farm to their mill ?
Is this soliciting trade by any usual means a legal wrong to competi-
tors ? The gravest item under this head is the charge that the Stand-
ard Company required oil producers (without specifying any but the
West Virginia Oil Company), as a condition precedent to purchasing
their oil, to ship through said pipe line, and required those producers
in the land of the West Virginia Oil Company to do so as a condition
precedent to holding their leases, notwithstanding that the more usual
and satisfactory route of transport was the pipe line of the plaintiff;
and that later the defendants, through the Eureka Pipe Line Com-
pany, to further accomplish their purpose of ruining the plaintiff, built
a branch pipe line through territory which had for years patronized
the plaintiff’s line, in order to prevent and forestall the plaintiff from
transacting, acquiring, or maintaining any business, and from extend-
ing its line to any other territory; and that the defendants and con-
federates, by their monopoly and control over the oil business, refused
to ship, or permit others to ship, oils, or buy oils shipped through the
plaintiff’s line, and, being the only refiners of oil at Parkersburg and
elsewhere, refused to buy oil shipped through the pipe line of the
plaintiff. At first blush this conduct might appear wrong; but a
second thought again presents the question whether the defendants
in this did anything unlawful. The defendant companies were all in
common interest. Could they not unite to further their interests ?
Could not the Standard Oil Company buy from whom it chose ? And
within the pale of this right could it not impose such conditions as it
chose ? Cannot the village merchant say to the farmer, “I will not
buy your eggs unless you buy my calico?” Cannot the big mill
owner refuse to buy wheat from those who do not ship it over a rail-
road or steamboat line owned by him ? Cannot the mill owner refuse
to lease his farm to those who do not sell products to his mill? He
may be exacting and oppressive, but can other mill owners sue him
for this? Is this right not a part and parcel of his business right ?
It is the right, even when there is no common ownership, as there is
in this case, of one man to buy of whom he chooses; and he can im-
pose arbitrary, hard conditious, if the other party chooses to accede to
them. So it is the clear right of the other party to sell to whom he
chooses, and he having this right, how does the other party do a
wrong in purchasing from him ? The right of the one carries with it
the right of the other. These producers of oil had the right to sell to
whom they chose, to ship their oil by what pipe line they chose, and
they had the right to submit to the terms of the Standard Oil Com-
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pany, and in view of this right the company could buy from whom it
chose, and on such terms as it chose; for the right of the former
would bear no fruitage, would be futile, without the corresponding
right of contract in the company. Observe the question here is not
one of enforcing a contract in favor of a monopoly, or of determining
whether its conditions are reasonable; not a question of how far the
courts would go to enforce a contract between the Standard Oil
Company and producers, or between the Eureka Company and pro-
ducers binding the latter to transport oil only over that line; not a
proceeding by the state to forfeit a charter for misuse. The question
here is, has the company, by illegal act, violated the rights of the
plaintiff ? Counsel for plaintiff put emphasis on the charge of con-
spiracy and malice; but there can be no conspiracy to do a legitima

act,—an act which the law allows, —nor malice therein. To give
action there must not only. be conspiracy, but conspiracy to do a
wrongful act. If the act is lawful, no matter how many unite to do
it. Bohn Mfy. Co. v. Northwestern Lumbermen’s Ass'n, (Minn.) 55
N. W. 1119, 21 L. R. A. 337, 40 Am. St. Rep. 319. “A conspiracy
cannot be made the subject of an action, though damages result,
unless something is done which, without the conspiracy, would give
right of action. The true test as to whether such action will lie is
whether the act accomplished after the conspiracy is formed is itself
actionable.” Delz v. Winfree, 80 Tex. 400,16 S. W. 111, 26 Am. St.
Rep. 755. An agreement to get trade into your own hands, — that
being the sole purpose, — though it harm others, is not actionable.
Steamship Co. v. McGregor, 21 Q. B. Div. 544, 23 Q. B. Div. 598 ;
Huttley v. Stmmons, [1898] 1 Q. B. Div. 181. The case cited by
counsel (Morris Run Coal Co. v. Barclay Coal Co., 68 Pa. 173, 8 Am.
Rep. 159) was a combination of coal companies to enhance prices to
the public. So People v. Sheldon, 139 N. Y. 251, 34 N. E. 785, 23 L.
R. A. 221, 36 Am. St. Rep. 690, and People v. Milk Ezchange, (N.Y.)
39 N. E. 1062, 27 L. R. A. 437, 45 Am. St. Rep. 609, involved right
of a corporation to fix prices of milk,and it was declared against pub-
lic policy, so as to forfeit charter. Jackson v. Stanfield, (Ind. Sup.)
36 N. E. 345, 37 N. E. 14, 23 L. R. A. 588, comes nearer the point,
though it, too, has in it the element of an agreement harmful to the
public, and is not a case where owners of property and business, as
here, seek to further their interests by inducing others to trade with
them and not with competitors. There it was a pure agreement to
_compel others not to deal with a party (a boycott), not, as in this in-
stance, to compel persons to deal with the defendants. State v.
Standard Oil Co., 49 Ohio St. 137, 30 N. E. 279, 15 L. R. A. 145, 34
Am. St. Rep. 541, was an agreement to control production and prices
against the public interests, and was a proceeding by the state to
withdraw a charter, not an action by an individual on the theory of
private injury. I do not say that an individual damaged by a cambi-
nation against public policy and law cannot sue. I say he can. In
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Bohn Mfg. Co. v. Northwestern Lumbermen’s Ass'n, (Minn.) 556 N. W.
1119, 21 L. R. A. 337, 40 Am. St. Rep. 319, it is held that “any man,
unless under contract obligation, or unless his employment charges
him with some public duty, has right to refuse to work for or deal
with any man or class of men, as he sees fit; and this right, which

" one man may exercise singly, any number may exercise jointly.” The

wholesale merchants refuse to deal with consumers in favor of retail
dealers. Can we consumers sue them ? ¢ He may refuse to deal with
any man or class of men. It is no crime for any number of persons,
without any unlawful object in view, to associate and agree that they
will not work for or deal with certain men, or classes of men, or work
under a certain price, or without certain conditions.” Carew v. Ruther-
Jord, 106 Mass. 1,14, 8 Am. Rep. 287. The great Chief Justice Shaw
said that the legality of the association depends upon its object, and
whether it be innocent or otherwise. Com. v. Hunt, 38 Am. Dec. 346.
The law allows men to combine to obtain a lawful benefit to them-
selves. Greenh. Pub. Pol. 651. In Olive v. Van Patten, T Tex. Civ.
App. 630, 25 S. W. 428, while condemning the particular act involved
in that case, the court declared the right to compete, though it injured
the plaintiff. ¢ This would be legitimate. They could do this with-
out responsibility for injurious consequence to the plaintiff’s business ;
but they could not, without some legal purpose directly serving their
own business, maliciously induce others not to trade with the plain-
tiff.” Who can say that the acts attributed to the defendants did not
benefit them ? Had they done these acts to benefit strangers, from
malice, it would be different. Now, these companies were furthering
their own interests in lawful competition with others. If they pos-
sessed the lawful right above stated, what matters it that they did
have the intent to cut down the business of others, or that they did
cut it down and injure others, though they did this that they might
themselves fatten ? So far this first count charges only the exercise

-by the defendants of a right of constitutional liberty, accorded alike

to all, — simply the right of self-advancement in legitimate business,
self-preservation, we may say. That in these days of sharp, ruinous
competition some perish is inevitable. The dead are found strewn all
along the highways of business and commerce. Has it not always
been so? Will it always be so ? The evolution of the future must
answer. What its evolution will be in this regard we do not yet
know, but we do know that thus far the law of the survival of the

fittest has been inexorable. Human intellect — human laws —can- .

not prevent these disasters. The dead and wounded have no right of
action from the working of this imperious law. This is a free country.
Liberty must exist. It is for all. This is a land of equality, so far
as the law goes, though some men do in lust of gain get advantage.
'Who can help it ? B .
We reverse and remand.
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MARTELL v. WHITE ET AL
March 1, 1904. Supreme Court of Massachusetts.

Torr for alleged conspiracy to injure plaintiff’s business. In the
Superior Court, Bishop, J., ordered a verdict for defendants, and
plaintiff excepted .

Chas. W. Bartlett and Elbridge R. Anderson for plaintiff.
~ Jas. E. Cotter and Jas. W. McAnarney for defendants.

Hammoxnp, J. -The evidence warranted the finding of the follow-
ing facts, many of which were not in dispute. The plaintiff was en-
gaged in a profitable business in quarrying granite and selling the
same to granite workers in Quinecy and vicinity. About January,
1899, his customers left him, and his business was ruined through the
action of the defendants and their associates.

The defendants were all members of a voluntary association known
as the Granite Manufacturers’ Association of Quincy, Mass., and
some of them were on the executive committee. The association was
composed of “such individuals, firms, or corporations as are, or are
about to become manufacturers, quarriers, or polishers of granite.”
There was no constitution, and, while there were by-laws, still, except
as hereinafter stated, there was in them no statement of the objects
for which the association was formed. The by-laws provided among
other things for the admission, suspension and expulsion of members,
the election of officers, including an executive committee, and defined
the respective powers and duties of the officers. One of the by-laws
read as follows : “For the purpose of defrayingin part the expense of
the maintenance of this organization, any member thereof having
business transactions with any party or concern in Quincy or its
vicinity, not members hereof, and in any way relating to the cutting,
quarrying, polishing, buying or selling of granite (hand polishers ex-
cepted), shall for each of said transactions contribute at least $1 and
not more than $500. The amount to be fixed by the association
upon its determining the amount and nature of said transaction.”

Acting under the by-laws, the association investigated charges
which were made against several of its members that they had pur-
chased granite from a party ¢ not a member ” of the association. The
charges were proved, and under the section above quoted it was voted
that the offending parties ¢ should respectively contribute to the funds
of the association ” the sums named in the votes. These sums ranged
from $10 to $100. Only the contribution of $100 has been paid, but
it is a fair inference that the proceedings to collect the others have
been delayed only by reason of this suit. The party “not a member ”
was the present plaintiff, and the members of the association knew it.
Most of the customers of the plaintiff were members of the associa-
tion, and after these proceedings they declined to deal with him.
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This action on their part was due to the course of the association in
compelling them to contribute as above stated, and to their fear that
a similar vote for contribution would be passed should they continue
to trade with the plaintiff. ' .

The jury might properly have found also that the euphemistic ex-
pression “shall contribute to the funds of the association ” contained
an idea which could be more tersely and accurately expressed by the
phrase “shall pay a fine,” or, in other words, that the plain intent of
the section was to provide for the imposition upon those who came
within its provisions of a penalty in the nature of a substantial fine.
The bill of exceptions recites that ¢ there was no evidence of threats
or intimidation practiced upon the plaintiff himself, and the acts
complained of were confined to the action of the society upon its own
members.” We understand this statement to mean simply that the
acts of the association concerned only such of the plaintiff’s custom-
ers as were members, and that no pressure was brought to bear upon
the plaintiff except such as fairly resulted from action upon his cus-
tomers. While it is true that the by-law was not directed expressly

_against the plaintiff by name, still he belouged to the class whose
business it was intended to affect, and the proceedings actually taken
were based upon transactions with him alone, and in that way were
directed against his business alone. It was the intention of the de-
fendants to withdraw his customers from him, if possible, by the im-
position of fines upon them, with the knowledge that the result would
be a great loss to the plaintiff. The defendants must be presumed
to have intended the natural result of their acts. _

Here, then, is a clear and deliberate interference with the business
of a person with the intention of causing damage to him and ending
in that result. The defendants combined and conspired together to
ruin the plaintiff in his business, and they accomplished their pur-
pose. In all this have they kept within lawful bounds ? It is ele-
mental that the unlawfulness of a conspiracy may be found either in
the end sought or the means to be used. If either is unlawful within
the meaning of the term as applied to the subject, then the conspir-
acy is unlawful. It becomes necessary, therefore, to examine into the
nature of the conspiracy in this case, both as to the object sought and
the means used.

The case presents one phase of a general subject which gravely con-
‘cerns the interests of the business world and indeed those of all
organized society, and which in recent years has demanded and re-
ceived great consideration in the courts and elsewhere. Much remains
to be done to clear the atmosphere, but some things at least appear to
have been settled, and certainly at this stage of the judicial inquiry
it cannot be necessary to enter upon a course of reasoning or to cite
authorities in support of the proposition that while a person must
submit to competition he has the right to be protected from malicious
interference with his business. The rule is well stated in Walker v.
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Cronin, 107 Mass. 555, 564, in the following language : “ Every one
has a right to enjoy the fruits and advantages of his own enterprise,
industry, skill and credit. He has no right to be protected against
competition; but he has a right to be free from malicious and wanton
interference, disturbance or annoyance. If disturbance or loss come
as a result of competition, or the exercise of like rights by others, it
is damnum absque injuria, unless some superior right by contract or
otherwise is interfered with. But if it come from the merely wan-
ton or malicious acts of others, without the justification of competi-
tion or the service of any interest or lawful purpose, it then stands
upon a different footing.”

In a case like this, where the injury is intentionally inflicted, the
crucial question is whether there is justifiable cause for the act. If
the injury be inflicted without just cause or excuse, then it is action-
able. Bowen, L. J., in Mogul Steamship Co. v. McGregor, 23 Q. B.D.
598, 613; Plant v. Woods, 176 Mass. 492. The justification must be
as broad as the act and must cover not only the motive and the pur-
pose, or in other words the object sought, but also the means used.

The defendants contend that both as to object and means they are
justified by the law applicable to business competition. In consider-
ing this defence it is to be remembered, as was said by Bowen, L. J.,
in Mogul Steamship Co.v. McGregor, L. R. 23 Q. B. D. 598, 611, that
there is presented ‘“an apparent conflict or antinomy between two
rights that are equally regarded by the law — the right of the plain-
tiff to be protected in the legitimate exercise of his trade and the
right of the defendants to carry on their business as seems best to
them, provided they commit no wrong to others.” Here, as in most
cases where there is a conflict between two important principles,
either of which is sound and to be sustained within proper bounds,
but each of which must finally yield to some extent to the other, it
frequently is not possible by a general formula to mark out the divid-
ing line with reference to every conceivable case, and it is not wise to
attempt it. The best and only practicable course is to consider the
cases as they arise, and, bearing in mind the grounds upon which the
soundness of each principle is supposed to rest, by a process of elimi-
nation and comparison to establish points through which at least the
line must run and beyond which the party charged with trespass shall
not be allowed to go.

While the purpose to injure the plaintiff appears clearly enough,
the object or motive is left somewhat obscure upon the evidence. The
association had no written constitution, and the by-laws do not ex-
pressly set forth its objects. It is true that from the by-laws it
appears that none but persons engaged in the. granite business can be
members, and that a member transacting any business of this kind
with a person not a member is liable to a fine ; from which it may be
inferred that it is the idea of the members that for the protection of
their business it would be well to confine it to transactions among

»
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themselves, and that one at least of the objects of the association is
to advance the interests of the members in that way. The oral testi-
mony tends to show that one object of the association is to see that
agreements made between its members and their employees and be-
tween this association and similar associations in the same line of
business be kept and ¢“lived up to.” Whether this failure to set out
fully in writing the objects is due to any reluctance to have them
clearly appear or to some other cause, is of course not material to
this case. The result, however, is that its objects do not so clearly.
appear a8 might be desired; but in view of the conclusion to which
we have come as to the means used, it is not necessary to inquire
more closely as to the objects. It may be assumed that one of the
objects was to enable the members to compete more successfully with
others in the same business, and that the acts of which the plaintiff
complains were done for the ultimate protection and advancement of
their own business interests, with no intention or desire to injure the
plaintiff except so far as such injury was the necessary result of
measures taken for their own interests. If that was true, then so far
as respects the end sought the conspiracy does not seem to have been
illegal.

The next question is whether there is anything unlawful or wrong-
ful in the means used as applied to the acts in question. Nothing
need be said in support of the general right to compete. To what
extent combination may be allowed in competition' is a matter about
which there is as yet much conflict, but it is possible that in a more
advanced stage of the discussion the day may come when it will be
more clearly seen and will more distinctly appear in the adjudication
of the courts than as yet has been the case; that the proposition that
what one man lawfully can do any number of men acting together by
combined agreement lawfully may do, is to be received with newly
disclosed qualifications arising out of the changed conditions of civi-
lized life and of the increased facility and power of organized com-
bination, and that the difference between the power of individuals
acting each according to his own preference and that of an organized
and extensive combination may be so great in its effect upon public
and private interests as to cease to be simply one of degree and to
reach the dignity of a difference in kind. Indeed, in the language of
Bowen, L. J., in the Mogul Steamship case, ubi supra, page 616 : «Of
the general proposition that certain kinds of conduct not criminal in
one individual may become criminal if done by combination among
several, there can be no doubt. The distinction is based on sound
reason, for a combination may make oppressive or dangerous that
which if it proceeded only from a single person would be otherwise,
and the very fact of the combination may show that the object is
simply to do harm, and not to exercise one’s own just rights.” See also
opinion of Stirling, L. J., in Giblan v. National Amalgamated Labor-
ers’ Union, [1903] 2 K. B. 600, 621. Speaking generally, however,
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competition in business is permitted, although frequently disastrous
to those engaged in it. It is always selfish, often sharp, and some-
times deadly. Conspicuous illustrations of the destructive extent to
which it may be carried are to be found in the Mogul Steamship case
above cited, and in Bowen v. Matheson, 14 Allen, 499. The fact
therefore that the plaintiff was vanquished is not enough, provided
that the contest was carried on within the rules allowable in such
warfare.

It is a right, however, which is to be exercised with reference to
the existence of a similar right on the part of others. The trader
has not a free lance. He may fight, but as a soldier, not as a guerilla.
The right of competition rests upon the doctrine that the interests of
the great public are best subserved by permitting the general and
natural laws of business to have their full and free operation, and
that this end is best attained when the trader is allowed in his busi-
ness to make free use of these laws. He may praise his wares, may
offer more advantageous terms,than his rival, may sell at less than
cost, or, in the words of Bowen, L. J., in the Mogul Steamship case,
ubi supra, may adopt “the expedient of sowing one year a crop of
apparently unfruitful prices in order by driving competition away to
realize a fuller harvest of profit in the future.” In these and many
other obvious ways he may secure the customers of his rival, and
build up his own business to the destruction of that of others, and so
long as he keeps within the operation ef the laws of trade his justifi-
cation is complete.

But from the very nature of the case it is manifest that the right
of competition furnishes no justification for an act done by the use of
means which in their nature are in violation of the principle upon
which it rests. The weapons used by the trader who relies upon this
right for justification must be those furnished by the laws of trade,
or at least must not be inconsistent with their free operation. No
man can justify an interference with another man’s business through
fraud or misrepresentation, nor by intimidation, obstruction or moles-
tation. In the case before us the members of the association were to
be held to the policy of refusing to trade with the plaintiff by the
imposition of heavy fines, or in other words they were coerced by
actual or threatened injury to their property. It is true that one
may leave the association if he desires, but if he stays in it he is sub-
jected to the coercive effect of a fine to be determined and enforced
by the majority. This method of procedure is arbitrary and artifi-
cial, and is based in no respect upon the grounds upon which compe-
tition in business is permitted, but on the contrary it creates a motive
for business action inconsistent with that freedom of choice out of
which springs the benefit of competition to the public, and has no
natural or logical relation to the grounds upon which the right to
compete is based. Such a method of influencing a person may be
coercive and illegal. Carew v. Rutherford, 106 Mass. 1.
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Nor is the nature of the coercion changed by the fact that the per-
sons fined were members of the association. The words of Munson,
J., in Boutwell v. Marr, 71 Vt. 1, 9, are applicable here: ¢ The law
cannot be compelled by any initial agreement of an associate member
to treat him as one having no choice but that of the majority, nor as
a willing participant in whatever action may be takeén. The volun-
. tary acceptance of by-laws providing for the imposition of coercive
fines does not make them legal and collectible, and the standing
threat of their imposition may properly be classed with the ordinary
threat of suits upon groundless claims. The fact that the relations
and processes deemed essential to a recovery are brought within the
membership and proceedings of an organized body cannot change the
result. The law sees in the membership of an association of this
character both the authors of its coercive system and the victim of
its unlawful pressure. If this were not so, men could deprive their
fellows of established rights, and evade the duty of compensation,
simply by working through an association.”

In view of the considerations upon which the right of competition
is based, we are of opinion that as against-the plaintiff the defendants
have failed to show that the coercion or intimidation of the plaintiff’s
. customers by means of a fine is justified by the law of competition.
The ground of the justification is not broad enough to cover the acts
of interference in their entirety, and the interference being injurious
and unjustifiable is unlawful.

‘We do not mean to be understood as saying that a fine is of itself
necessarily or even generally an illegal implement. In many cases
it is 8o slight as not to be coercive in its nature ; in many it serves a
useful purpose to call the attention of a member of an organization to
the fact of the infraction of some innocent regulation ; and in many
it serves as an extra incentive to the performance of some ahsolute
duty or the assertion of some absolute right. But where, as in the
case before us, the fine is so large as to amount to moral intimidation
or coercion, and is used as a means to enforce a right not absolute in
its nature but conditional, and is inconsistent with those conditions
upon which the right rests, then the coercion becomes unjustifiable
and taints with illegality the act.

- The defendants strongly rely upon Bowen v. Matheson, 14 Allen,

499; Mogul Steamship Co. v. McGregor,[1892] A. C. 25; Bohn Mfy. Co.
v. Hollis, 54 Minn. 223 ; Macauley Bros. v. Tierney, 19 R.1. 255, and
Cote v. Murphy, 159 Penn. St. 420. In none of these cases was there
any coercion by means of fines upon those who traded with the plain-
tiff. Inducements were held out, but they were such as are naturally
incident to competition, for instance, more. advantageous terms in the
way of discounts, increased trade, and otherwise. In the Minnesota
case there was among the rules of the association a clause requiring
the plaintiff to pay 10 per cent., but the propriety or the legality of
that provision was not involved. In Bowen v. Matheson, it is true
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that the by-laws provided for a fine, but the declaration did not charge
that any coercion by means of a fine had been used. A demurrer to
the declaration was sustained upon the ground that there was no suf-
ficient allegation of an illegal act. The only allegation which need
be noticed here was that the defendants “ did prevent men from ship-
ping with” the plaintiff, and as to this the court said : “This might
be done in many ways which are legal and proper, and as no illegal
methods are stated the allegation is bad.” This comes far short of
sustaining the defendants in their course of coercion by means of
fines. As to the other cases cited by the defendant it may be said
that, while bearing upon the general subject of which the present
case presents one phase, they are not inconsistent with the conclu-
sion to which we have come. Among the authorities bearing upon
the general subject and having some relation to the questions involved
in this case, see, in addition to those hereinbefore cited, Slaughter-
House Cases, 16 Wall, 116 ; United States v. Addystone, 175 U. 8. 211 ;
Doremus v. Hennessy, 176 I11. 608 ; Inter-Ocean Pub. Co. v. Associated
Press, 184 111. 438 ; State v. Stewart, 59 Vt. 273; Olive v. Van Pat-
ten, T Tex. Civ. App. 630; Barrv. Essex Trades Council, 53 N. J. Eq.
101 ; Jackson v. Stanfield, 137 Ind. 592 ; Bailey v. Master Plumbers,
103 Tenn. 99; Brown v. Jacobs Pharmacy Co., 115 Ga. 429; Mogul
Steamship Co.v. McGrégor, 156 Q. B. D. 476; 8. c. 21 Q. B.D. 544;
8. ¢. 23 Q. B. D. 598; s. c. [1892] A. C. 25.

For the reasons above stated a majority of the court are of opinion
that the case should have been submitted to the jury.

Ezxceptions sustained.
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GLAMORGAN COAL CO., LIMITED, Er Ars. v. SOUTH
WALES MINERS’ FEDERATION ET ALS.

1908. Law Reports (1903), 2 K. B. 545.1

AppEAL by the plaintiffs from the decision of Biemam, J. (L. R.
1903, 1 K. B. 118). ‘

. The action was brought by the Glamorgan Coal Company, Limited,

and seventy-three other plaintiffs, owners of collieries in South Wales,
against the South Wales Miners’ Federation, its trustees, its officers,
.and a number of members of its executive council, claiming damages
for wrongfully and maliciously procuring and inducing workmen em-
~ ployed in the plaintiffs’ collieries to break their contracts of service

with the plaintiffs. In the alternative the plaintiffs sued the defend-
-ants for wrongfully, unlawfully, and maliciously conspiring together
to do the acts complained of. The plaintiffs claimed both damages
and an injunction. .

- The defence consisted of denials of the material allegations in the
statement of claim, and of a plea that the acts complained of were
done, if at all, with reasonable justification and excuse. The trial
of the action was commenced with a special jury; but ultimately the
- jury was discharged, and all questions of law and fact, as well as the
ascertainment of damages, if any, were by consent left to the deter-
mination of the learned judge.

The following facts (inter alia) were stated, in substance, by Bie-
HAM, J., in his written opinion: —

The plaintiffs are seventy-four limited liability companies associ-

ated together for the protection of their own interests under the style
of the Monmouthshire and South Wales Coal Owners’ Association.
They work upwards of 200 collieries in the South Wales district, and
in these collieries they employ about 100,000 men.
. For the last twenty or twenty-five years the masters and the men
in the South Wales colliery district have worked together under an
agreement, called the sliding scale agreement, by which the rate of
wages paid to the men is made to depend on the price for the time
being of a certain agreed class of coal — that is to say, as the price of
that coal rises or falls so the rate of wages moves up or down. Clause
23 of the sliding scale agreement is as follows: It is hereby agreed
that all notices to termninate contracts on the part of the employers as
well as employed, shall be given only on the first* day of any calendar
month, and to terminate on the last day of the same month.”

The defendant federation was formed in 1898;'and in 1899 was regis-
tered under the Friendly Societies Act. Practically all the miners
in the South Wales district became members of it. There are about
128,000 members ; including all, or very nearly all, the men who work

1 Statement abridged. Arguments omitted. — Ep.
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for the plaintiffs. In 1900 the federation was in the possession of
- funds amounting to 100,000/. By its rules its objects are declared to
be to provide funds to carry on the business of the federation ; taking
into consideration the question of trade and wages; to protect work-
men generally, and regulate the relations between them and employ-
ers; and to call conferences to deal with questions affecting the work-
men of a trade, wage, and legislative character.

In November, 1900, the executive council of the federation re-
quested the workmen to hold meetings for the purpose of electing
delegates to attend a conference on November 12. Delegates were
accordingly elected, and at the conference a resolution was passed
> authorizing the council of the federation to declare a general holiday
at any time they might think it necessary for the protection of wages
and of the industry generally.

On October 23, 1901, a “manifesto” to the workmen was publlshed
stating that it had been resolved that the workmen shall observe as
general holidays Friday and Saturday next. Subsequently two other
stop-days were ordered, viz.: for October 31 and November 6. (The
reasons for issuing the manifesto are stated in the opinion of STIR-
LING, L. J., post.) The result was that the men stayed away from
work on the four days, and so broke their contracts with the masters.

The manifesto purported to be issued by the sliding scale commit-
tee, and was signed by the members of that committee, who were also
members of the executive council of the federation. But in fact the
issuing of the manifesto was caused by the executive council of the
federation. In truth it was the federation who were acting ; the name
of the sliding scale committee being used as a blind, with the purpose
of securing the funds of the federation from possible liability under
the decision in the Zaff Vale Case, L. R. 1901, App. Cases, 426.

BierAM, J., concludes his findings of fact with the following state-
ment : —

“ The evidence satisfies me that the action of the federation, and of
the other defendants in 1901, was dictated by an honest desire to for-
ward the interest of the workmen, and was not, in any sense, prompted
by a wish to injure the masters. Neither the federation nor the other
defendants had any prospect of personal gain from the operation of
the stop-days. Having been requested by the men by the resolution
of November 12, 1900, to advise and direct them as to when to stop
work, the federation and the other defendants, who were its officers,
in my opinion, did to the best of their ability advise and direct the
men. Whether they advised them wisely I cannot say, though I am
inclined to think not. But I am satisfied that they advised them
honestly, and without malice of any kind against the plaintiffs.

«T have to decide, in these circumstances, whether an action in tort
will lie against the defendants. The advice and guidance of the de-
fendants was solicited and given. If followed, it involved, as the
defendants knew, the breaking of the subsisting contracts. It was
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followed, as the defendants wished it should be, and damage resulted
to the masters ; but there was no malicious intention to cause injury,
no profit was gained for themselves by the defendants, and their sole
object was to benefit the men whom they were advising and directing.”

The learned judge gave judgment for the defendants on both
branches of the plaintiffs’ claim. His opinion is reported in L. R.
(1903) 1 K. B. 118.

Plaintiffs appealed.

Sir E. Clarke, K. C., B. Francis-Williams, K. C., Montague Lus:,
K. C., and Trevor Lewis, for plaintiffs.

Rufus Isaacs, K. C., Holman Gregory, and Clement Edwards, for
defendants.

Cur. adv. vult.

VaveraN Wirniams, L. J. (after stating the case). The judgment
of the learned judge, so far as concerns the procuring the breaches of
contract by the men, is based on the duty of the executive council
towards the men affording a justification for the interference by the
executive council between the masters and the men, and the interrup-
tion by the executive council of the existing contractual rights of the
masters against the men, and he disposes of the claim for conspiracy
on the same grounds. This decision of Bigham, J.,does not, of course,
involve any such proposition as, that the workmen have a right to
break the contracts entered into by them respectively because each
one of them may think honestly that it is either for his individual
advantage, or for the advantage of the workmen collectively, that the
contracts should be broken. Each workman will, of course, be liable
to be sued for his own breach of contract. The question is whether
an action will lie for procuring a breach of contract or for conspiracy.
Taken in its simplest form, the question would be whether, if a hun-
dred men in the same employ agreed that they would each of them
with the same object break their respective contracts on a given day,
an action would lie, either against each of them for procuring breaches
of contract by the others, or against the hundred collectively for con-
spiracy, or whether it could be said that there was anythingin the re-
lation of the men one to another which negatived an action in the form
of an action for procuring a breach of contract, or an action for con-
spiracy, in a case in which that which was agreed to be done, or to do
which the combination was formed, was undoubtedly a wrongful act,
for which each one could be sued for breach of his own personal con-
tract. It seems tome that if these prima facie causes of action, arising
for procuring a breach of contract or combining to procure it, do not lie,
it must be either on the ground that community of interest excludes a
procuring each of the other connected by the community of interest,
or because the relation of the parties, whoever they are, raises a duty
to counsel one another and to arrange for concerted action. Some
such proposition would cover the instances suggested by the learned
judge and by counsel in argument, such as a brother advising a sister,
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or a parent a child, or a doctor a patient, ora solicitor a client, but the
principle is the same in each case, and the question must be the same
in each case. Is the relation such as to raise the duty ? In each of
those cases the person breaking the contract is not the agent of the
person giving the advice, however influential the adviser may be. The
action for procuring a breach of contract is an action for wrongfully
interfering in the contractual duties of other persons. The effect, if
any, of the duty or right arising from the relation is only that it nega-
tives the prima facie presumption of malice which the law supposes
from interference with the contractual rights between the parties to
a contract of which the interferer has notice; and the defendant can
always rebut the prima facie presumption thus arising by the proof
of circumstances raising a duty to advise; but the plaintiff on his part
can neutralize this by proof of express malice. In no other sense is
it true to say that, in an action for procuring a breach of contract, it
is necessary to prove malice or motive, or anything more than mere
notice of the contract. I think that similar observations arise on
conspiracy ; for, prima facie, a combination to interfere with the civil
rights of another, whether it be his right to full freedom in disposal
of his own labor or his own capital or any other right of citizenship,
is an unlawful combination, because such interference, if carried into
effect, is an actionable wrong, and it is this fact, and not any mere
malicious motive, which constitutes the combination a conspiracy.
This prima facie wrongful interference may be negatived by showing
that the exercise of the defendants’ own rights involved the inter-
ference complained of, which interference is merely the exercise of the
right of a man to interfere in a matter in which he is jointly inter-
ested with others, and such interference gives no cause of action. In
such a case there will be intentional procurement of a violation of in-
dividual rights, contractual or other, but just cause for it, as being
done for the maintenance of the equal civil rights of the defendants.
This is what I understand Sir William Erle meant by the last words
of the passage from his book quoted by Lord Brampton, delivering
his opinion in Quinn v. Leathem, (1901) A. C. at p. 525 : “ Every per-
son has a right under the law as between himself and his fellow-sub-
jects to full freedom in disposing of his own labor or his own capital
according to his will. It follows that every other person is subject
to the correlative duty arising therefrom, and is prohibited from any
obstruction to the fullest exercise of this right which can be made
compatible with the exercise of similar rights by others,” or as Dar-
ling, J., puts it in Read v. Friendly Society of Operative Stonemasons,
(1902) 2 K. B. 88, at p. 96: “I think their sufficient justification for
interference with plaintiff’s right must be an equal or superior right
in themselves.” I cannot but think that what was said by Bowen,
L. J., in Mogul Steamship Co.v. McGregor, Gow & Co.,23 Q. B. D. 598,
at p. 614 “Intimidation, obstruction, and molestation are forbidden ;
80 is the intentional procurement of a violation of individual rights,
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contractual or other, assuming always that there is no just cause for
it,” applies to cases where the procurement of the violation of the in-
dividual contractual right constitutes the cause of action, whether it
be for a conspiracy to violate the contractual right of another or an
action against several persons for procuring a breach of such contrac-
tual right, or indeed an action for the same cause against one having
a duty to advise. I think the same of Lord Macnaghten’s observation
in Quinn v. Leathem, (1901) A. C. at p. 525: “ A violation of legal
right committed knowingly is a cause of action, and it is a violation of
legal right to interfere with contractual relations recognized by law if
there be no sufficient justification for the interference.” In the present\
case the prima facie actionable wrong is the interference with the con-
tractual rights of the plaintiffs, and the question is whether there is |
such sufficient justification for the defendants’ interference as to exclude
an action for procuring a breach of contract or for conspiracy. To
say that the means employed by the defendants were illegal, because
of the breach of contract, seems to me to be arguing in a circle; and *
I dissent from the contention of the appellants, that just cause for in-
terference is excluded in cases where the advice actually given is to
break a contract, and in consequence the contract is broken. It seems
to me in the result that the only question in this case is whether the
_interference of the defendant was justified, and not whether the men’
individually could justify the breaches of contract, which of course
they could not. I doubt very much whether an action would have
lain against the aggregation of individual men for procuring the
several breaches of contract, because I think there is a good deal to
be said for the proposition that the community of interest of all these
men following the same occupation in the South Wales coalfields en-
titled them to confer and act in concert, without rendering themselves
liable to actions for procuring breaches of contract by one another or
for conspiracy. But the case is very much complicated by the exist-
ence of the federation, which, according to the ‘decision in the Taff
Vale Case, (1901) A. C. 426, is a thing which can own property, which
can employ servants, and which can inflict injury, to which the Legis-
lature has impliedly given the power to sue, and on which the
Legislature has imposed the liability to be sued for injuries purposely
done by its authority and procurement. I do not think that such a
body is entitled to rely upon a defence based on its absolute identity
with the aggregate of individual members who happen to constitute
the union. If such absolute identity existed it would follow that
the union would be responsible for the aggregate damages resulting
from the aggregate breaches of contract, and no action for procuring
breaches of contract, or for conspiracy, would be necessary. But,
whatever may be the identity of the federation and the men, it seems
impossible in any action for breach of contract merely, and nothing
else, brought against the federation, as the collective forensic name of
the men, to sign a judgment against the federation, because the fede-
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ration are not parties to the contract which has been broken. It fol-
lows that, if the federation is liable at all, it must be either in an action
for procuring breaches of contract or conspiracy, and in either form
of action there is a prima facie case against the federation, and the fede-
ration, being a separate entity from the men, must show some suffi-
cient justification for their interference. The federation and the mem-
bers of their council who are defendants seek to base this justification
on the suggestion that their relation to the men raises a duty on their
part to advise the men, or, at all events, negatives their being mere
meddlers. It was argued before us that the defendants were not mere
advisers, but that they were actors who did the very thing complained
of, in that they issued the notices ordering the stop-days, and com-
pelled reluctant men to break their contracts by staying away from
work without giving proper notices to their employers, and that the
view of the federation was that men who refused to stay away would
. be guilty of disloyalty to the federation; but this argument does not
convince me that the federation were not acting as advisers, nor does
the fact that the federation actually issued the notices deprive the
defendants of their character of advisers. It is not suggested in this
ase that the men stayed away from work under threats, intimidation,
or physical compulsion. I think, therefore, the judgment of Bigham,
J., must be affirmed for the reasons given by him. I do not myself
think that the ineffectiveness of the remedy by suing the men for
breaches of contract is as complete as supposed ; but, whether it is or
not, it cannot affect the question of the liability of the defendants. I
concur strongly in the advice of Bigham, J., to the parties to end this
litigation if they can, so that in the future nothing may happen which
may prejudice the very existence of the sliding scale, which in the view
of both masters and men has worked so well to produce wholesome
relations between them. I regret to say that my brethren do not agree
in the conclusions at which I have arrived; but the case is obviously
one raising questions of great difficulty, and I thought it my duty to
express my individual opinion upon the case.

Romer, L. J. The law applicable to this case is, I think, well
settled. I need only refer to two passages in which that law is
shortly and comprehensively stated. In Quinn v. Leathem, (1901)

. A. C. 495, at p. 510, Lord Macnaghten said: “ A violation of legal

right committed knowingly is a cause of action, and it is a violation

+ of legal right to interfere with contractual relations recognized by
L law if there be no sufficient justification for the interference.” And
" in Mogul Steamship Co.v. McGregor, Gow & Co., 23 Q. B. D. 598,
at p. 614, Bowen, L. J.,included in what is forbidden “ the intentional
procurement of a violation of individual rights, contractual or other,
assuming always that there is no just cause for it.” But although, in
my judgment, there is no doubt as to the law, yet I fully recognize
that considerable difficulties may arise in applying it to the circum-
stances of any particular case. When a person has knowingly pro-
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cured another to break his' contract, it may be difficult under the
circumstances to say whether or not there was “ sufficient justification:
or just cause ” for his act. I think it would be extremely difficult,
even if it were possible, to give a complete and satisfactory definition
of what is “sufficient justification,” and most attempts to do so would
probably be mischievous. I certainly shall not make the attempt.
In particular I do not think it necessary or useful to discuss the
point as to how far the question of justification can be assimilated to
the question of malice in cases of libel and slander. As Collins, M. R.,
said in Read v. Friendly Society of Operative Stonemasons, (1902)
2 K. B..732, at p. 739: “It is not at all necessary in this case to em-
bark upon the question whether ¢without just cause’ is a complete
equivalent for what was meant in the common law by ¢malice” I
am inclined to think that, though in many cases adequate as a de-
scription, it is not co-extensive with it, nor do I think that in civil
actions any more than in eriminal it will be possible to eliminate mo-
tives from the discussion.” I respectfully agree with what Bowen,
L. J, said in the Mogul Case, when considering the difficulty that
might arise whether there was sufficient justification or not: ¢“The
good sense of the tribunal which had to decide would have to analyze
the circumstances and to discover on which side of the line each case
fell.” I will only add that, in analyzing or considering the circum-
stances, I think that regard might be had to the nature of the con
tract broken; the position of the parties to the contract; the ground f
for the breach; the means employed to procure the breach; the re-
lation of the person procuring the breach to the person who breaks
the contract; and I think also to the object of the person in pro-
curing the breach. But, though I deprecate the attempt to define
justification, I think it right to express my opinion on certain points
in connection with breaches of contract pgocured where the contract
is one of master and servant. In my opinion, a defendant sued for
knowingly procuring such a breach is not justified of necessity merely
by his showing that he had no personal animus against the employer,
or that it was to the advantage or interest of both the defendant and
the workman that the contract should be broken. I take the follow-
ing simple case to illustrate my view. If A. wants to get a specially
good workman, who is under contract with B., as A. knows, and A.
gets the workman to break his contract to B.’s injury by giving him
higher wages, it would not, in my opinion, afford A. a defence to an
action against him by B. that he could establish he had no personal
animus against B., and that it was both to the interest of himself and
of the workman that the contract with B. should be broken.. I think
that the principle involved in this simple case, taken by me by way
of illustration, really governs the present case. For it is to be re-
membered that what A. has to justify is his action, not as between
him and the workman, but as regards the employer B. And, if I
proceed to apply the law I have stated to the circumstances of the
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present case, what do I find? On the findings of fact it is to my
mind clear that the defendants, the federation, procured the men to
break their contracts with the plaintiffs — so that I need not consider
how the question would have stood if what the federation had done
had been merely to advise the men, or if the men, after taking ad-
vice, had arranged between themselves to break their contracts, and
the federation had merely notified the men’s intentions to the plain-
tiffs. The federation did more than advise. They acted, and by their
agents actually procured the men to leave their work and break their *
contracts. In short, it was the federation who caused the injury to
the plaintiffs. This was practically admitted before us by the coun
sel for the federation, and, indeed, such an admission could not, in
my opinion, be avoided, having regard to the facts stated by the
learned judge in his judgment. And it is not disputed that the fed-
eration acted as they did knowingly. So that the only question which
remains is one of justification. Now the justification urged is that it
was thought, and I will assume for this purpose rightly thought, to
be in the interest of the men that they should leave their work in
order to keep up the price of coal, on which the amount of wages of
the men depended. As to this, I can only say that to my mind the
ground alleged affords no justification for the conduct of the federa-

ion towards the employers; for, as I have already pointed out, the
absence on the part of the federation of any malicious intention to
injure the employers in itself affords no sufficient justification. But
it was said that the federation had a duty towards the men which
justified them in doing what they did. For myself I cannot see that
they had any duty which in any way compelled them to act, or justi-
fied them in acting, as they did towards the plaintiffs. And the fact
that the men and the federation, as being interested in or acting for
the benefit of the men, wege both interested in keeping up prices, and
80 in breaking the contracts, affords in itself no sufficient justifica-
tion for the action of the federation as against the plaintiffs, as I .
have already pointed out. I think, therefore, that the appeal must 3
succeed.. .

StirLiNg, L. J. The law applicable to the decision of this case is,
in my judgment, as stated by Lord Macnaghten in Quinn v. Leathem,
(1901) A. C. 495, at p. 510. Referring to Lumley v. Gye, 2 E. & B.
216, his lordship said : “ Speaking for myself, I have no hesitation in
saying that I think the decision was right, not on the ground of mali-
cious intention — that was not, I think, the gist of the action — but
on the ground.that a violation of legal right committed knowingly is
a cause of action, and that it is a violation of legal right to interfere
with contractual relations recognized by law if there be no sufficient
justification for the interference.” If it were necessary to say any-
thing more on the subject of Lumley v. Gye, 2 E. and B. 216, I should
be content to refer to what was said by Lord Herschell in Allen v.
Flood, (1898) A. C. at pp. 121-3, to which I can add nothing.
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In my opinion, therefore, only two questions have to be considered :
(1) Did the defendants interfere with the contractual relations be-
tween the plaintiffs and their workmen ? (2) Was there in law suf-
ficient justification for the interference ?

As to the first question : Bigham, J., has expressly found that what-
ever was done in the way of interference was the act of the federa-
tion. I need not refer to specific acts beyond this — that all the men
working at the South Wales and Monmouthshire Collieries were
directed to observe as holidays two days, October 25 and 26, 1901,
contrary to the contracts entered into by the workmen. The uncon-
tradicted evidence of Evan Williams at the trial shows that in con-
sequence of that direction men who otherwise would have worked on
those two days did not do so. In these circumstances it seems to me
to be made out that the federation wilfully and with notice of the
contracts procured some men to break their contracts, and therefore
knowingly brought about a violation of legal rights, which is action-
able unless there is sufficient justification for what was done. That
interference with contractual relations known to the law may in some
cases be justified is not, in my opinion, open to doubt. For example,
I think that a father who discovered that a child of his had entered

into an engagement to marry a person of immoral character would
not only be justified in interfering to prevent that contract from be-
ing carried into effect, but would greatly fail in his duty to his child
if he did not. This duty is recognized by the courts; for the Court
of Chancery and the Chancery Division of the High Court of Justice
have continually so interfered on behalf of wards of Court, sometimes
with a heavy hand ; and the principle on which the judges of those
courts have acted is simply that of doing on behalf of the ward that
which a right-minded father would do in the true interest of his child.
I conceive that circumstances might occur which would give rise to
the same duty in the case of a contract of service. I need not say
that the present is a very different case from that which I have just
put. It would no doubt be desirable if a general rule could be formu.
lated which would determine in what cases such a justification exists;
but no such rule has been laid down, and I doubt whether this can be
done ; so far as I can see it must be left (in the language of Lord
Bowen) to the tribunal to analyze the circumstances of each particu-
lar case and discover whether a justification exists or not.

In the present case the learned judge finds that the federation and
the other defendants ¢ had lawful justification or excuse for what they
did in this, that having been solicited by the men to advise and guide
them on the question of stop-days, it was their duty and right to give
them advice, and to do what might be necessary to secure that the
advice should be followed ”; and the existence of this duty has been
strongly pressed upon us in argument by the learned counsel for the
several defendants. It will be observed that the learned judge ex-
pressly finds that the defendants were not merely advisers, but also
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agents “to do what might be necessary to secure that the advice should
- be followed.” In the view which I take of the facts the defendants‘

not only gave advice, but acted, and their action took the form of .
mberfermg with the contractual relatlons between the masters and the {
men. If in so doing they committed a tort, it would be no answer to :
say that they acted upon the advice of a third person, as, for example,
their own solicitor ; and it is difficult to see how they can be in a bet-
ter position. slmply because the adee on which they acted emanated
from themselves.

In my judgment the liability of the defendants must turn on the
answer to be given to the question whether the circumstances of the
case were in-fact such as to justify the defendants, or any of them,
in acting as they did.

The circumstances were these : Middlemen at Cardiff were attempt-
ing to reduce the price of coal, and it was feared that some employers
might yield to the pressure of competition and enter into agreements
for the sale of coal at prices lower than those existing at the time,
with the result that the wages of the miners, which were regulated
by a sliding scale, would be reduced.

To counteract this it was considered desirable by the men’s advis-
ers that prices should be sustained by diminishing the output of coal,
and that this should be effected by the men taking the holidays com-
plained of. It was not contended or suggested that a limitation of
the output of coal was an illegitimate object or aim on the part of the
men, or that, if it could have been attained without the breach of
contracts (as, for example, by the service of proper notices putting an
end to those contracts), the men would not have been within their
legal rights, The difficulty which presented itself was this, — that
one of the terms of the arrangement under which the sliding scale
of wages existed was that notices of the determination of contracts
of employment should only be given on the first day of a calendar
month to terminate on the last day, and this prevented notices of de-
termination being effective at the desired moment. The critical period
was known to occur in October or November. The men persuaded
themselves that it was the masters’ interest as well as their own that
they should have power to take holidays at this period; but this was
a point on which the masters were entitled to have their own opinion;
and from what occurred in November, 1900, it was known to the men

- that the masters’ view did not agree with that of the men. If the:
men had faith in the soundness of their opinion, their course was to
negotiate through the defendants for a modification of the sliding °
scale arrangement; what they actually thought fit to do was that/
while insisting on the benefit of the sliding scale they treated them-
selves as emancipated from the observance of one of the terms on
which that scale had been agreed to, although the masters objected,
and although the course taken by the men might result in serious
damage to the masters, or some of them. This is, I think, a difficult
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position to maintain. The justification set up seems to me to amount
to no more than this — that the course which they took, although it
might be to the detriment of the masters, was for the pecuniary inter-
est of the men ; and I think it wholly insufficient. The defendants
took active steps to carry this policy into effect, and, as I have said,
interfered to bring about the violation of legal rights. In my judg-
ment they fail to justify those acts, and the appeal ought to be al-
lowed.

" Tae Courr declined to grant an immediate inj'unction, but reserved
liberty to the plaintiffs to apply for an injunction in case it should be
necessary to do so. . Appeal allowed.
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B. CoERrcION OF THE MARKET.
(1) Boyecott.
CASE OF THE ABBOT OF LILLESHALL.
BEFORE THE JUSTICES IN EyrE, 1225,
[Reported 1 Pleas of the Crown, 125.]

THE abbot of Lilleshall complains that the bailiffs of Shrewsberry
do him many injuries against his liberty, and that they have caused
proclamation to be made in the town that none be so bold as to sell
any merchandise to the abbot or his men, upon pain of forfeiting ten
shillings, so that Richard, the bedell of the said town, made this pro-
clamation by their orders. And the bailiffs defend all of it, and Richard
likewise defends all of it, and that he never heard such proclamation
made by any one. It is considered that he do defend himself twelve
handed, and do come on Saturday with his law.

REX ». BYKERDIKE.

SpriNG Assizes, 1832.
[Reported 1 Moo. ¢ Rob, 179.]

INDICTMENT FOR CONSPIRACY : — Jones was an owner of the Fair-
bottom colliery, Garforth was agent for the colliery. Seven colliers
had been summoned before a magistrate by Garforth for refusing to
work. It appeared that this was done at their own request, as they
were afraid to work except under the appearance of being compelled
todoso. The body of the other men met having taken certain oaths,
and agreed upon a letter addressed to Garforth, to the effect, that all
workmen in Garforth’s employ would ¢ strike in fourteen days, unless
the seven men were discharged from the colliery.” The letter con-
cluded, “ By order of the board of directors for the body of coal
miners, Fairbottom Colliery.”

PATTESON, J., told the “jury, that a conspiracy to procure the dis-
charge of any of the workmen would support the indictment, which
did not necessarily lay the intent as to all the workmen : and, if it
did, that it was still a question whether the facts would not have
proved it as to all. Further, that the statute never meant to em-
power workmen to meet and combine for the purpose of dictating to
the master whom he should employ; and that this compulsion was
clearly illegal.

The defendant was convicted.
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CRUMP ». COMMONWEALTH.
IN THE SuPREME CoUrT OF VIRGINIA, 1888.
[Reported 84 Va. 927.1]

FauntLEROY,J. The evidence in this case shows that, while Baugh-
man Brothers were engaged in their lawful business, as stationers and
printers, the plaintiff in error and the other members of the Richmond
Typographical Union, No. 90, conspired to compel Baughman Brothers
to make their office a ¢ union office,” and to compel them not to employ
any printer who did not belong to the said union ; that upon the refu-
- sal of Baughman Brothers to make their office (or business) a “union
office,” the plaintiff in error and others composing the said Richmond
Typographical Union, No. 90, conspired and determined to doycott the
.said firm of Baughman Brothers, as they had threatened to do, and sent
circulars to a great many of the customers of the said firm, informing
. them that they had, ¢ with the aid of the Knights of Labor, and all the
trades’ organizations in this city (Richmond), boycotted the establish-
ment of Messrs. Baughman Brothers;” and, formally, notifying the
said customers, that the names of all persons who should persist in
trading, patronizing, or dealing with Baughman Brothers, after being
notified of the boycott, would be published weekly in the “ Labor Her-
ald” as a “black list,” who, in their turn, would be boycotted until they
agreed to withdraw their patronage from Baughman Brothers; and,
accordingly, the employees of Baughman Brothers were mercilessly
hounded by publication after publication, for months, in the “ Labor
Herald” (which was the boasted engine of the boycotting conspirators),
whereby it was attempted to excite public feeling against them and pre-
vent them from obtaining even board and shelter; and the names of
the customers and patrons of the said firm were published in the said
sheet under the standing head of ¢ black list.”

The length of this opinion will preclude the mention -of even a
tithe of these incendiary publications, week after week for months;
but not only Baughman Brothers and their employees and their cus-
tomers, but the hotels, boarding-houses, public schools, railroads, and
steamboats conducting the business, travel, and transportation of the
city, were listed and published under the obloquy and denunciation
of the “black list.” One of two specimens will suffice: ¢ Boycot?
Baughman Brothers and all who patronize them.” ¢ Watch out for
-Baughman Brothers” ¢ ra#s,’ and find out where they board. It is dan-
gerous for honest men to board in the same house with these crea-
tures. They are so mean that the air becomes contaminated in which
they breathe.” ¢“Boycott Baughman Brothers every day in the
week.” ¢Boycott Baughman Brothers because they are enemies of
honest labor.” “Boycott Baughman Brothers’ customers wherever

1 This case is abridged. —Ep.
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you find them.” ¢ The Lynchburg boys will begin to play their hand
on Messrs. Baughman’s boycotted goods in a short time. The battle
will not be fought in Richmond only, but in all Virginia and North
Carolina will be raised the cry, ¢ Away with the goods of this tyran-
nical firm.’” ¢Let our friends remember it is the patronage of the
Chesapeake and Ohio; Richmond, Fredericksburg, and Potomac;
Richmond and Danville, and Richmond and Alleghany railroads that
is keeping Baughman Brothers up.” ¢ We are sorry to see the Ex-
change Hotel on the black list. There will be two thousand stran-
gers in this city in October — none of whom will patronize a hotel or
boarding-house whose name appears on that list.” ¢The boycott on
Baughman Brothers is working so good, that a man cannot buy a
single bristol-board from the ra¢ firm without having his name put
upon the dlack list.” ¢The old ‘rat’ establishment is about to cave
in. Let it fall with a crash that will be a warning to all enemies of
labor in the future.”

It was proved that the conspirators declared their set purpose and
persistent effort to “ crush” Baughman Brothers; that the minions
of the boycott committee dogged the firm in all their transactions;
followed their delivery wagon ; secured the names of their patrons;
and used every means, short of actual physical force, to compel them
to cease dealing with Baughman Brothers — thereby causing them to
lose from one hundred and fifty to two hundred customers and ten
thousand dollars of net profit. The acts alleged and proved in this
case are unlawful, and incompatible with the prosperity, peace, and
civilization of the country ; and, if they can be perpetrated with im-
punity, by combinations of irresponsible cabals or cliques, there will
be the end of government, and of society itself. Freedom — individ-
ual and associated — is the boon and the boasted policy and peculium
of our country ; but it is Ziberty regulated by law ; and the motto of
the law is: “ Sic utere tuo, ut alienum non ledas.”

The plaintiff in error was properly convicted; and the judgment
of the hustings court complained of is affirmed.

Judgment affirmed.

JOHN D. PARK & SONS CO. v. NATIONAL WHOLESALE
DRUGGISTS’ ASSOCIATION.

INn TrE SuPREME CourT OF NEW YoOREK, 1896.
[Reported 50 N. Y. Suppl. 1064.]

_ AppricAaTION by John D. Park & Sons Company against the Na-
tional Wholesale Druggists’ Association and others for an injunction.
Injunction granted.

Russery, J. Plaintiff seeks an injunction to restrain an alleged
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combination which prevents it from obtaining proprietary medicines,
thus crippling its business as a wholesale drug house. The Drug-
gists’ Association, defendant, is formed by the cosperation of a large
number of wholesale druggists and manufacturers of proprietary medi-
cines for mutual benefit and protection. Unquestionably, a part of its
aim is to enable those within its scope to obtain prices which- shall
yield fair profits, and, in so doing, it acts under rules understood by
the associates as well as those expressed.\\A large part of its line
of action, as evidenced by its formal articles of agreement, is unques-
tionably lawful, as is also a great part of the individual action of the
firms entering into the combined association. As an association, it
is lawful for the association and the manufacturers to provide means
for obtaining information as to the acts of firms violating any proper
agreement in regard to the sale of proprietary drugs by any of the
associates or the customers of such associates.+ It is also lawful for
the manufacturers’ individually to agree with their customers that
those customers shall sell the particular goods manufactured. by the
vendor for a certain price, so far, at least, as not to render the manu-
facturer liable to third parties for doing an unlawful act, however
much doubt there may be as to such manufacturers being able to en-
force an executory agreement of this kind by proper legal proceeding. y -
It is lawful, also, for each manufacturer to refuse to sell to any cus-
tomer, for any reason, however capricious, any goods manufactured
by him. But it is in restraint of trade and unlawful for such manu-
facturer to become a party to a combination which shall prevent any
of his customers from obtaining other goods of other manufacturers
because those customers violate the agreement with him in respect
to a cutting of prices, and to make such violation a cause of a general
exclusion of such customers from the power to purchase any kind of
proprietary medicines from any of the other members of the associa-
tion. It is not lawful to form a combination which shall make gen-
eral the enforcement of prices fixed by the manufacturer effective,
beyond the reach of competition, by the exclusion of such customers
from a general power of purchase of other goods. In the present
case, I am not ready to find, from the mass of documentary and other
evidence furnished me, that all of the defendants, by means of the
Druggists’ Association, have combined themselves to carry out such an
unlawful purpose; but there is in the affidavits and papers presented
sufficient to justify the belief that some of the defendants, acting
through the organization of the association, or under its policy as
assumed by them, have gone beyond the limit which the association
was justified in acting up to, and have used the power of the associa-
tion to punish or exclude the plaintiff from its power to purchase.
The evidence in this respect is not entirely satisfactory, and the more
perfect method of a trial upon the issues presented, might entirely
dissipate any such impression. I, therefore, withhold the expression
of the details upon which the present impression is founded, and con-
tinue the injunction only substantially as follows: The defendants
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are enjoined from conspiring or combining together, or with any other
person or persons, to prevent the plaintiff from freely purchasing
proprietary drugs and medicines or other goods, or from freely sell-
ing proprietary drugs and medicines or other goods to persons who
may desire to purchase. But the defendants are not enjoined from
obtaining or imparting information as to the manner in which the
plaintiff conducts its business, or any violation of any agreement with
any specific manufacturer or wholesale dealer, and neither of the de-
fendants is enjoined from making any agreement with the plaintiff
or any other person fixing the price of sale of his or its particular
line of goods.

TEMPERTON ». RUSSELL anxp OTHERS.
In THE COURT OF APPEAL, APRIL 13, 14, 17, 1893.
[Reported in Law Reports (1893), 1 Queen’s Bench, 715.]

APPLICATION by the defendants for judgment or new trial.

The plaintiff, a master mason and builder at Hull, sued the defend-
ants, who were respectively the presidents and secretaries of three
trade unions at Hull, called the Hull Branch of the Operative Brick-
layers’ Society, the Hull Branch of the Builders’ Laborers’ Society,
and the Hull Branch of the Operative Plasterers’ Society, and of a
joint committee of such trade unions, and members of such committee,
for (1) unlawfully and maliciously procuring certain persons who had
entered into contracts with the plaintiff to break such contracts, and
(2) for maliciously conspiring to induce certain persons not to enter
into contracts with the plaintiff, by reason whereof the plaintiff sus-
tained damage.

The case was tried before Collins, J., who directed the jury that to
induce a person who had made a contract with another to break it, in
order to hurt the person with whom it had been made, to hamper him
in his trade, or to put undue pressure upon him, or to obtain an indi-
rect advantage, was in point of law to do it maliciously, and that, if
the jury were satisfied that the defendants or any of them had induced
persons to break contracts with the plaintiff, of the existence of which
they were aware, and, if their object in doing so was to injure the



138 TEMPERTON . RUSSELL. - [cHAP. 1L

plaintiff in his trade in order to compel him to do something which he
did not want to do, that would be ¢¢ maliciously ” in point of law, and
a cause of action would be established. He also directed the jury in
substance, that a malicious conspiracy to prevent persons from enter-
ing into contracts with another, if followed by damage to the person
conspired against, was actionable. He left the following questions to
the jury: (1) Did the defendants or any of them maliciously induce
the persons named (viz., Brentano, Gibson and others), or any of
them, to break their contracts with the plaintiff? (2) Did the defend-
ants, or any two or more of them, maliciously conspire to induce the
persons named and others not to enter into contracts with the plaintiff,
and were such persons thereby induced not to make such contracts?
The jury found for the plaintiff, against all the defendants, on both
heads, with £50 damages on the first and £200 damages on the second.
The learned judge gave judgment for the plaintiff for those amounts,
and for an injunction to restrain the defendants from inducing persons
to refuse to take goods from the plaintiff, or endeavoring to induce
persons to break their contracts with the plaintiff. The defendants
moved for judgment or a new trial, on the ground that the learned
judge misdirected the jury, and that there was no evidence to go to
the jury in support of the plaintiff'’s claim against the defendants
respectively.!

Robson, Q. C., and H. 7. Kemp, for the defendants Russell and
another (president and secretary of the Operative Bricklayers’ Society).

E. Tindal Atkinson, Q. C., and 7. Willes Chitty, (F. G. Newbolt,
with them), for the other defendants.

Lawson Wulton, Q. C., and Montague Lush, for the plaintiff.

Lorp EsrER, M. R. In this case I propose first to state the facts
of the case, as I understand the effect of the evidence, and then my
views as to the law applicable to those facts. There appear to have
been three trade unions formed in Hull, consisting respectively of per-
sons employed in each of the three branches of labor connected with
the building trade there. The members of such trade unions respec-
tively agree together to form a union, to subscribe certain amounts,
and to subject themselves to certain obligations, in consideration of
which they are respectively to be entitled to certain benefits. The
main condition upon which the members of the union are to be entitled
to the benefits’ of membership is, that they will obey the directions
given with regard to certain trade matters by the persons authorized by
all of the members to give such directions. If they do not, they may
be deprived of the benefits to which they would otherwise have been
entitled or expelled from the union. Therefore the members of the
union have given up their liberty of action in respect of certain mat-
ters, in the sense that they have bound themselves by agreement not

1 The statement of the evidence is omitted, being substantially given in the opinion

of Lorp EsHER. The arguments of counsel and the concurring opinien of A. L. SmITH,
L. J., are also omitted, and the opinion of Lorgs, L. J., is abridged. — Ep.
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to exercise it on pain of losing certain benefits. These trade unions
appear to have agreed together that certain rules, which they thought
to be for their benefit, should be observed by the master builders of
Hull, and that, if any builder would not observe such rules, they would
act upon their respective members with a view to compelling him to do
so. For this purpose they formed a joint committee, which appears
to have been the authority appointed to determine what action should
be taken by the individual members of the trade unions in respect of
such building controversies, and, therefore, to have been for this pur-
pose the agent of each of the trade unions, and of the individual mem-
bers of them. Apparently this committee had power to delegate their
authority to one or more individual members. I think that the evidence
in this case proves that they did delegate such authority to the defend-
ant Russell, who therefore acted in what he did as the delegate of
such committee, and 8o of each of the three unions, and in a sense of
each member of them. He, therefore, had authority to give directions
to the individual members of the unions what to do in the case of
building controversies. The trade unions and the joint committee seem
to have come to the conclusion that a certain mode of carrying on build-
ing operations in Hull was detrimental to their.interests or those of their
constituents. They therefore agreed, as I have said, to a set of rules,
one of which was the 9th rule! which has been referred to. As between
themselves, the members of these trade unions had a perfect right to do
that and to bind themselves to comply with such rules. But these rules
could not bind any person who did not belong to such unions, and they
had no right to enforce obedience to them by such a person. A firm
of Myers & Temperton, who were builders in Hull, thought fit to carry
on their business, as they had a.perfect right to do, in a manner incon-
sistent with the terms of rule 9. The trade unions and their joint com-
mittee objected to this, and resolved to coerce the firm into carrying on
their business in accordance with the rule. Failing to effect their
object by direct action upon the firm, they endeavored to coerce them
through the persons who dealt with them and who supplied them with
the means of carrying on their business. Among these persons was
the plaintiff, a brother of one of the members of the firm. They
desired to coerce the firm by preventing these persons from dealing
with them. The plaintiff refused to fall in with these views, and would
not agree to cease dealing with his brother’s firm. Having failed in
preventing him from doing so by direct action upon him, they desired
to overcome his resistance and to coerce him, in the same manner as

1 This rule provided ‘‘that no member of the Operative Bricklayers’ Society shall
be permitted, under any circumstances, to contract for or take by measurement, either
in the whole or part, any kind of brickwork, brick-pointing, or plastering, that may
have been contracted for or sub-contracted for under the original contract, nor to take
any work of any master builder who is building property for himself; and that no
member of this society shall be allowed to work on such jobs ; that no member of these
societies be allowed to work on any job where labor alone is contracted for.”
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they had sought to coerce the firm, viz., through the persons who had
dealings with him. The joint committee in effect said that, if any per-
son connected with the building trade in Hull should deal with the
plaintiff for materials, the members of the unions should refuse to work
for that person upon goods supplied by the plaintiff. They intended
thus to coerce the plaintiff to comply with their views, and they con-
templated that, if he did not submit, his business would be destroyed.
Though, of course, in point of law such other persons might be free to
enter into contracts with the plaintiff, and would be bound to perform
contracts made with®him, as before, in point of fact the committee
knew that the probable result would be that his business would come to
an end, and they thought that the prospect of this would have a
strongly coercive effect upon him.

They were not, I think, actuated in their proceedings by spite or
malice against the plaintiff personally in the sense that their motive
was the desire to injure him, but they desired to injure him in his busi-
ness in order to force him not to do what he had a perfect right to do.
Amongst those who had dealings with the plaintiff were two persons
named Brentano and Gibson. The result of the evidence appears to
me to be that the joint committee and the defendant Russell, who was
acting as the delegate of such committee, knew that Brentano had
entered into a contract with the plaintiff, and also, I think, that he
would in the course of his business enter in the future into other con-
tracts with the plaintiff of a similar description. Russell lets Brentano
know that, if he goes on dealing with the plaintiff, harm will come to
him, because none of the workmen at Hull who are comprised in the
unions will touch the materials supplied by the plaintiff or will do his
work. What was said by Russell to Brentano, and the previous resolu-
tion of the committee which was made known to Brentano, elearly had
the object of preventing him from carrying out the contract he had
already made with the plaintiff, and I should say that the inference any
fair-minded man would draw would be that they also had the object of
preventing Brentano from entering into contracts with the plaintiff in
the future. The object was not to injure Brentano, but to injure the
plaintiff in his business, in order to force him into obedience to the
views of the unions. It was argued that the steps which the joint com-
mittee and Russell, their representative, took with regard to the men
working for Brentano were only what they had a perfect right to take,
that they merely gave notice or advice to such workmen that the rules
were being infringed, and that they should withdraw from his employ-
ment if he carried out his contract with the plaintiff, and that the work-
men could then do as they liked in the matter. It may be spoken of as
‘‘notice” or ‘¢ advice” argumentatively; but those words do not
represent the truth of the thing. These men had bound themselves to
obey ; and they knew that they had done so, and that, if they did not
obey, they would be fined or expelled from the union to which they be-
longed. It was really an arder which was given to them just as much
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as a direction given to a servant is one. It might be said that such a
direction is not an order, because the.servant could not be compelled
to obey it; but, if he does not, he will lose his place. The unions
through their joint committee, as it appears to me, ordered their mem-
bers employed by Brentano to cease to work for him if he performed
his contract with the plaintiff, or if he went on dealing with the plain-
tiff. I think that the meaning of what Russell said to Brentano was
that, if he had made a contract with the plaintiff and proceeded to per-
form that contract, his men would leave him; and that, if he went on
dealing with the plaintiff in the future, the same result-would follow.
The intention was that by so acting on Brentano the plaintiff should be
compelled to obey their directions, and, if he did not, that his business
should be ruined. I think that there was clearly evidence to go to the
jury against all the defendants of having been parties to these trans-
actions. They were all members of the unions and of the joint com-
mittee, and they none of them went into the box except Russell, which
they would have done if they could have denied that they were parties
to them. The evidence against the defendants with regard to the deal-
ings with Gibson is substantially to the same effect. This is not simply
a case of men saying that they will not work for a master if he does
certain things which they do not like. Brentano and Gibson were dealt
with thus for the purpose of injuring the plaintiff, in order to force him
into obedience to the policy of the unions, which they had no right to
impose upon him. '

Then what is the law applicable to these facts? The questions of law
were dealt with in the argument of the defendants’ counsel boldly but
briefly, the main bulk of their arguments being directed to the endeavor
to make out that there was no evidence that the defendants were re-
sponsible for the matters complained of. It was argued that the action
for inducing persons to break a contract is confined to cases of master
and servant or cases of personal service. But the case of Bowen v.
Hall shows that the distinction relied on is not tenable. That was not
a case of master and servant. In that case the majority of the judges in
the Court of Appeal approved of the view taken by the majority of the
judges in Lumley v. Gye. Their judgment, after stating that merely
to persuade a person to break his contract may not be wrongful in law
or fact, proceeds as follows : ¢¢ If the persuasion be used for the indirect
purpose of injuring the plaintiff, or of benefiting the defendant at the
expense of the plaintiff, it is a malicious act, which is in law and in
fact a wrong act, and therefore a wrongful act, and therefore an action-
able act, if injury ensues from it. We think that it cannot be doubted
that a malicious act, such as is above described, is a wrongful act in
law and in fact. The act complained of in such a case as Lumley v.
Gye, and which is complained of in the present case, is therefore,
because malicious, wrongful. That act is a persuasion by the defend-
ant of a third person to break a contract existing between such third
person and the plaintiff. It cannot be maintained that 1t is not a nat-
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ural and probable consequence of that act of persuasion that the third
person will break his contract. It is not only the natural and probable
consequence, but, by the terms of the proposition which involves the
success of the persuasion, it is the actual consequence.” Nothing could
be more directly in point to the present case with regard to the first
ground of action set up. That case is an authority which is binding on
us, and it appears to me to apply to the present case.

The next point is, whether the distinction taken for the defendants
between the claim for inducing persons to break contracts already
entered into with the plaintiff and that for inducing persons not to
enter into contracts with the plaintiff can be sustained, and whether
the latter claim is maintainable in law. I do not think that distinc-
tion can prevail. There was the same wrongful intent in both cases,
wrongful because malicious. There was the same kind of injury to the
plaintiff. It seems rather a fine distinction to say that, where a defend-
ant maliciously induces a person not to carry out a contract already
made with the plaintiff and so injures the plaintiff, it is actionable, but
where he injures the plaintiff by maliciously preventing a person from
entering into a contract with the plaintiff, which he would otherwise
have entered into, it is not actionable. At any rate it appears to me
that, on the principle acted on in the case of Gregory ». Duke of Bruns-
wick, where defendants conspire or combine together maliciously to
injure the plaintiff by preventing persons from entering into contracts
with him, and injury results to the plaintiff, it is actionable. The judg-
ments in the case of Mogul Steamship Co. v. Macgregor, Gow & Co.,!
in the House of Lords, seem to show that such a combination if fol-
Jowed by damage to the plaintiff is actionable. With regard to what
was there said, the counsel for the defendants relied on the distinction
between an indictment and a civil action, and said that, though such a
combination might be the subject of an indictment for conspiracy, it
could not be the subject of an action for damages. I agree that there
is this distinction, viz., that, in the case of an indictment, when the
conspiracy is proved the indictment is proved, but in the case of an
action it is necessary to go further and to prove damage. Therefore it
will not suffice in an action, if the jury only find that the defendants
agreed together to take an unlawful course of action, but they do not
find that it was taken and that damage resulted to the plaintiff, or if
there is no evidence on which the jury can find that damage resulted to
the plaintiff. But, if there is evidence, and they do find, that damage
resulted to the plaintiff, then I think what Lord Bramwell said in the
case of Mogul Steamship Co. v. Macgregor, Gow & Co.! applies, and
the action will lie. He said: ¢“The plaintiffs also say that these things,
or some of them, if done by an individual, would be actionable. This
need not be determined directly, because all the things complained of
have their origin in what the plaintiffs say is unlawfulness, a conspiracy

%o injure : so that, if actionable when done by one, much more are they

1 [1892] A. C. 26.



SECT. 11.] TEMPERTON ». RUSSELL. 193

when done by several, and, if not actionable when done by several, cer-
tainly they are not when done by one. It has been objected by capable
persons that it is strange that that should be unlawful, if done by sev-
eral, which is not if done by one, and that the thing 1s wrong if done
by one, if wrong when doune by several ; if not wrong when done by
one, it cannot be when done by several. I think there is an obvious
answer, indeed two : one is that a man may encounter the acts of a single
person, yet not be fairly matched against several; the other is that the
act when done by an individual is wrong, though not punishable, because
the law avoids the multiplicity of crimes: De minimis non curat lex ;
while if done.by several it is sufficiently important to be treated as a
crime.” It seems to me that that language recognizes the doctrine of
law as being that, if there is an agreement to take an unlawful course
of action which amounts to a conspiracy, and that conspiracy causes
damage to the plaintiff, an action will lie in respect of such conspiracy.
It appears to me, therefore, that the combination here entered into by
the defendants was wrongful both in respect of the interference with
existing contracts and in respect of the prevention of contracts being
entered into in the future. I cannot doubt that there was evidence from
which the jury might find that people were prevented from dealing with
the plaintiff by the resolution of the joint committee and the action
taken by the defendants, and that the plaintiff was thereby injured, and
it appears to me that the jury have so found. For these reasons I
think this application must be refused.

Lopes, L. J. The case which I think must govern our decision as
to the first head of claim is Bowen ». Hall, which I understand to lay
down the broad principle that a person who induces a party to a con-
tract to break it, intending thereby to injure another person or to get
a benefit for himself, commits an actionable wrong. That appears to
me to be the effect of the decision in that case, which was decided in
1881, and never appears to have been since questioned. I presume
that the principle is this, viz., that the contract confers certain rights
on the person with whom it is made, and not only binds the parties
to it by the obligation entered into, but also imposes on all the world
the duty of respecting that contractual obligation. That being the
law on the subject, the jury found that the defendants did maliciously
induce persons who had contracted with the plaintiff to break their
contracts. It seems to me that there was abundant evidence to sup-
port that finding.

The second question in the case is with regard to inducing persons
not to enter into contracts with the plaintiff. The question left to the
jury as to that was, whether the defendants maliciously conspired to
induce persons not to enter into contracts with the plaintiff, and such
persons were thereby induced not to make such contracts. The jury
answered that question in the affirmative. That being so, the question
is whether, upon that finding, it is shown that the defendants committed
an actionable wrong. I think that it is. I will state shortly what I



194 ~ DELZ v. WINFREE. [cHAP. 1

believe to be the law on the subject. The result of the authorities ap-
pears to me to be that a combination by two or more persons to induce
others not to deal with a particular individual, or enter into contracts
with him, 1f done with the intention of injuring him, is an actionable
wrong if damage results to him therefrom. That appears to me to fol-
* low from what was said in Gregory v. Duke of Brunswick, and in the
House of Lords in the case of Mogul Steamship Co. v. Macgregor, Gow
& Co. It was argued here that there was no evidence that any persons
were induced not to enter into contracts with the plaintiff I cannot
agree with that contention. I think there was sufficient evidence to
that effect, and that injury was thereby occasioned to the plaintiff. For
these reasons, I think that the verdict ought to stand, and this applica-
tion should be dismissed. Application dismissed.

"DELZ v. WINFREE aAxp OTHERS.
INn THE SuPrEME Court, TEXA8, MARCH 24, 1891.

[Reported in 80 Tezas, 400.]

Hexry, Associate Justice! This suit was brought to recover dam-
ages by Bernard Delz against the members of the firm of Winfree,
Norman & Pearson, and the members of the firm of Borden & Borden.

Plaintiff’s petition stated his cause of action as follows : That he was
pursuing the occupation of a butcher in the city of Galveston, and was
making and would have continued to make large profits and gains in
the business but for the grievances committed by the defendants as
alleged ; that in the prosecution of his business he had opened and was
conducting two butcher shops in said city for the sale of different kinds
of fresh meat ; that it became necessary that he should buy live animals
sgitable and fit to be slaughtered for the purposes of his business as a
butcher, and for a long time before and at the time of the commission
by defendants of the grievances herein stated he was engaged in the
business of buying live animals suitable and fit to be slaughtered and
sold as fresh butcher’s meat, and which he slaughtered and sold as such
at his said two butcher shops; that the persons from whom plaintiff
bought said live animals were engaged in the business of transporting
to Galveston and receiving for sale live animals suitable and fit to be
slaughtered and sold as butcher’s meat, and in selling such live animals
for such purposes to whomsoever would buy; that long before and
at the time of the commission by defendants of the wrongs herein
tharged the defendants were engaged, and are now engaged, as sepa-

1 Opinion only is printed. — Ep.
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rate firms in said business of receiving and selling live animals for the
purposes aforesaid on Galveston Island, and were and are now the
only persons or association of persons so engaged in said business in
Galveston County ; that without justifiable cause and unlawfully, and
with the malicious intent to molest, obstruct, hinder, and prevent plain-
tiff from carrying on his said business and making a living thereby, the
said Winfree, Norman & Pearson, on or about the 1st day July, 1889,
and at divers times thereafter, and until the filing of this petition,
did combine, confederate, and conspire with said firm of Borden &
Borden, and with one Gerhard Barbour, a butcher, not to sell to peti-
tioner for cash any live animals or slaughtered meat for the purposes
or for the prosecution of his said business ; that the said Winfree, Nor-
man & Pearson solicited and procured from said Borden & Borden an
agreement not to sell any live animals to plaintiff, and did so induce
said Gerhard Barbour and others to plaintiff unknown not to sell to him
slaughtered meat for the purposes of his said business.

The petition charges that in pursuance of said combination each of
said firms subsequently refused to sell plaintiff live animals when he
applied to them to purchase them at their own price in money which he
then offered to pay them, and that said Gerhard Barbour likewise
refused to sell himn slaughtered meat; that by reason of such unlawful
combination and malicious interference with his business, plaintiff was
compelled to close up and discontinue his business in one of his two
shops, and in order to continue it at the other one of his shops he has
heen and is now forced to buy slaughtered meat at a great disadvantage
and at higher prices than he would have had to pay but for the afore-
said unlawful combination and malicious interference with and hin-
drance of his business by defendants.

The court sustained a general demurrer to the petition:

Appellant’s assignment of error brings before us the correctness of
this ruling.

The appellee contends that at common law ¢ a conspiracy cannot be

/ made the subject of a civil action, although damages result, unless
something is done which without the conspiracy would give a right of
action. In other words an act which if done by one alone constitutes
no ground of action cannot be made the ground of such action by
alleging it to have been done by and through a conspiracy of several ;
that the true test as to whether such action will lie is whether or not
the act accomplished after the conspiracy has heen formed is itself
actionable.”

We think that the proposition here asserted is well sustained by the’
authorities, and the first question to be determined is whether, on ac-
count of the acts charged by plhintiff against the defendants, he would
have had a cause of action ®gainst either of them if no conspiracy had
been charged. )

If he would have had, then he may maintain his action for a con-
spiracy. If he could not have sustained a separate action against
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either of the defendants on account of the matters complained of, the
additional charge of a conspiracy will not give it. Cool. on Torts, 125 ;
Kimball v. Harmon & Burch ;! Laverty v. Vanarsdale.?

The appellee also asserts the following proposition, which may be
conceded to be correct: ‘‘ A person has an absolute right to refuse to
have business relations with any ,person whomsoever, whether the
refusal is based upon reason or is thé result of whim, caprice, prejudice,
or malice, and there is no law which forces a man to part with his title
to his property.”

The privilege here asserted must be limited however to the indivi-
dual action of the party who asserts the right. It is not equally true
that one person may from such motives influence another person to do
the same thing. If without such motive the cause of one person’s inter- K
ference with the property or privileges of another is to serve some legiti-’
mate right or interest of his own, he may do acts himself, or cause
other persons to do them, that injuriously affect a third party so long
as no definite legal right of such third party is violated.

In the case of Walker ». Cronin, it was recognized to be a general
principle that, ‘¢ in all cases where a man has a temporal loss or dam-
age by the wrong of another, he may have an action upon the case to
be repaired in damages. The intentional causing of such loss to an-
other, without justifiable cause and with the malicious purpose to inflict
it, is of itself a wrong.

¢ There are indeed many authorities which appear to hold that to
constitute an actionable wrong there must be a violation of some
definite legal right of the plaintiff. But those are cases, for the most
part at least, where the defendants were themselves acting in the law-
ful exercise of some distinct right, which furnished the defence of a
justifiable cause for their acts, except so far as they were in violation
of a superior right in another.

¢ Thus every one has an equal right to employ workmen in his busi-
ness or service ; and if by the exercise of this right in such manner as
he may see fit persons are induced to leave their employment elsewhere,
no wrong is done to him whose employment they leave, unless a con-
tract exists by which such other person has a legal right to the further
continuance of their services. If such a contract exists, one who know-
ingly and intentionally procures it to be violated may be held liable for
the wrong, although he did it for the purpose of promoting his own
business.

‘¢ Every one has a right to enjoy the fruits and advantages of his
own enterprise, industry, skill, and credit. He has no right to be pro-
tected against competition; but he has a right to be free from a
malicious and wanton interference, disturbance, or annoyance. If dis-
turbance or loss come as a result of competition, or the exercise of like
rights by others, it is damnum absque injuria, unless some superior

1 34 Md. 407. 2 65 Pa. St. 507.
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right by contract or otherwise is interfered with. But if it come from
the merely wanton or malicious acts of others, without the justification
of competition or the service of any interest or lawful purpose, it then
stands upen a different footing.”

Plaintiff’s petition goes further than to charge that each of the de-
fendants refused to sell to him. It charges that they not only did that,
but that they induced a third person to refuse to sell to him. It does
not appear from the petition that their interference with the business of
plaintiff was done to serve some legitimate purpose of their own, but
that it was done wantonly and maliciously, and that it caused, as they
intended it should, pecuniary loss to him.

We think the petition stated a cause of action and that the demurrer
should have been overruled.

The judgment is reversed and the cause is remanded.

Reversed and remanded.

HUNDLEY v. LOUISVILLE & NASHVILLE RAILROAD CO.
In THE CoURT OF APPEALS OF KENTUCKY, 1898.
[Reported 48 S.W. Rep. 429.]

Pay~NTER, J. It is averred in the petition as amended that the
pleintiff has no trade or calling except railroading; that for the past
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five years he has been in the employment of the defendant ; that while
engaged in the discharge of his duties he was wrongfully, unlawfully,
and maliciously discharged by it; that it wrongfully, unlawfully, and
maliciously blacklisted him; that he was blacklisted wrongfully, un-
lawfully, maliciously, and falsely by its placing upon its records a
pretended cause of discharge, to wit, neglect of duty, with a view of
injuring and preventing him from entering its employment or that of
other railroad companies; that it had entered into a conspiracy and
combination with other railroad companies by which its employés dis-
charged for cause will not be given employment by other railroad
compahies ; that, on account of its false and malicious acts and its
conspiracy with other railroad companies, he has been deprived of
the right to again engage in the employment of the defendant or
other railroad companies; that the wrongful acts mentioned were
committed for the purpose of making, and had made, it impossible
for him to ever again get employment from the defendant on any of
its lines, or from other railroad companies in the United States; and
that he has been damaged thereby in the sum of $3000.

Our attention has not been invited to, nor have we been able to find,
any reported case involving exactly the same question as is involved
in this case. It is a novel question in this court, although there are
reported cases of other courts the doctrine of which might be applied
to this case. As the population of the country increases, as the busi-
ness and commercial industries multiply, as inventive genius causes
the civilized peoples of the world to marvel at its discoveries and
productions, as space is annihilated by the means of rapid transit for
man, commerce, thought, and sound, thus facilitating the conduct of
business, the pursuit of occupations and callings, and the promotion
of the social and political "intercourse of the world, courts are called
upon to apply familiar principles to new questions; if none seem to
be applicable, to enunciate a just rule, suited to the state of facts
before it and for future application to similar facts. It can never be
said that the novelty of a complaint is an objection to the action, if it
is made to appear that an injury has been inflicted of which the law
is cognizable. The familiar maxim of thg law, “ Ubt jus, ibi reme-
dium,” is considered valuable by all courts. It was this maxim which
caused the invention of the form of action called an ¢ action on the
case.” It is the part of every man’s civil rights to enter into any
lawful business, and to assume business relations with any person
who is capable of making a contract. It is likewise a part of such
rights to refuse to enter into business relations, whether such refusal
be the result of reason, or of whim, caprice, prejudice, or malice. If
he is wrongfully deprived of these rights, he is entitled to redress.
Every person sui juris is entitled to pursue any lawful trade, occupa-
tion, or calling. It is part of his civil rights to do so. He is as much
entitled to pursue his trade, occupation, or calling, and be protected
in it, as is the citizen in his life, liberty, and property. Whoever
wrongfully prevents him from doing so, inflicts an actionable injury. -
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For every injury suffered by reason of a violent or malicious act done
to a man’s occupation, profession, or way of getting a livelihood, an
action lies. Such an act is an invasion of legal rights. A man’s
trade, occupation, or profession may be injured to such an extent, by
reason of a violent or malicious act, as would prevent him from mak-
ing a livelihood. One who has followed a certain trade or calling for
years may be almost unfitted for any other business. To deprive
him of his trade or calling is to condemn, not only him, but perchance
a wife and children, to penury and want. Public interests, humanity,
and individual rights alike demand the redress of a wrong wjich is
followed by such lamentable consequences. A railroad company has
the right to engage in its serviee whomsoever it pleases, and, as part
of its right to conduct its business, is the right to discharge any one
from its service, unless to do so would be in violation of contractual
relations with the employé. It is the duty of a railroad company to
keep in its service persons who are capable of discharging their im-
portant duties in a careful and skilful manner. The public interest;
as well as the vast property interests of the company, require that
none other should be employed by it. Its duty in this regard and its
right to discharge an employé does not imply the right to be guilty of
a violent or malicious act, which results in the injury of the dis-
charged employé’s calling. The company has the right to keep a
record of the causes for which it-discharges an employé, but in the
exercise of this right the duty is imposed to make a truthful state-
ment of the cause of the discharge. If, by an arrangement among
the railroad companies of the country, a record is to be kept by them
of the causes of the discharge of their employés, and when they are
dise¢harged for certain causes the others will not employ them, it be-
comes important that the record kept should contain a true statement
of the cause of an employé’s discharge. A false entry on the record
may utterly destroy and prevent him from making a livelihood at his
chosen business. Such false entry must be regarded as intended to
injure the discharged employé; therefore a malicious act. If itis the
custom of the railroads of the country to keep such record, and that
employés discharged for certain causes are not to be employed by them,
then it enters into, and forms part of, every contract of employment
that neither a false entry shall be made, nor one so made communi-
cated, directly or indirectly, to any other railroad company. Suppose
it was the custom of the railroads, when an employé was discharged
without cause, to give him a card or statement to that effect, and if
he did not have such card or statement he could not get employment
with other railroad companies, then that custom would enter into
every contract of employment; and if a company wrongfully refused
to give it to the discharged employé, and in consequence of which
refusal he was injured, a cause of action would lie for the damages
sustained. For such breach of duty the employé could maintain an
action ex contractu or ex delicto, at his option. 1 Add. Torts, 17,
says: “A tort may be dependent upon, or independent of, contract.
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If a contract imposes a legal duty upon a person, the neglect of that
duty is a tort founded on contract; so that an action ex contractu for
the breach of contract, or an action ex delicto for the breach of duty,
may be brought, at the option of the plaintiff.” It was one of the
purposes of the common law to protect every person against the
wrongful acts of every other person, and it did not matter whether
they were committed by one person or by a combination of persons,
and under it an action was maintainable for injuries done by disturb-
ing a person in the enjoyment of any right or privilege which he had.
It is said in Cooley, Torts, 278: “Thus, if one is prevented, by the
wrongful act of a third party, from securing some employment he has
sought, he suffers a legal wrong, provided he can show that the fail-
ure to employ him was the direct and natural consequence of the
wrongful act.” It is said in 1 Add. Torts, 14: “ When a violent or
malicious act is done to a man’s occupation, profession, or way of get-
ting a livelihood, there an action lies in all cases.” The plaintiff
does not seek to recover because he was discharged in violation of a
contract which he had with the defendant. He does not allege that
he had a contract with it to perform services for it for a given length
of time. He seeks to recover damages for its alleged wrongful act in
making the false entry upon its record against him, to prevent him
from pursuing his calling by rendering it impossible for him to get
employment from other railroad companies.

The petition does not state a cause of action against the defendant.
The averments that he had been deprived of the ¢ right” to again
engage in the employment of other railroad companies, and that the
alleged wrongful act had made it impossible for him to ever again get
employment with other railroad companies, are mere conclusions of
the pleader from the facts alleged. It should have been averred that
he had sought, and been refused, employment by reason of the alleged
wrongful act. An agreement made with other railroad companies
not to employ defendant’s discharged employés does not injure the
plaintiff unless carried out. An averment that the defendant con-
spired and combined with other railroad companies to do an act, if
unlawful, would not obviate the necessity of making the averment
that he had sought and been refused employment by reason of the
alleged wrongful act. Injury is the gist of the action. The liability
is damages for doing, not for conspiracy. The charge of conspiracy
does not change the nature of the act. In an action for damages, there
must be some overt act, consequent upon the agreement to do a wrong,
to give the plaintiff a standing in a court of law. Jag. Torts, 638;
Cooley, Torts, 279. For the reasons given the judgment sustaining a
demurrer to the petition is affirmed.
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BARR v». THE ESSEX TRADES COUNCIL, THE TYPO-
GRAPHICAL UNION No. 103, OF NEWARK £t Ars.

1894. 53 New Jersey Eguity, 101.1

1 Statement abridged. Portions of opinion omitted. — Ep.

Ox order to show cause why injunction should not issue.

Anthony Q. Keasbey, for complainant.

Joseph A. Beecher and Thomas S. Henry, for defendants.

The original complainant was the sole proprietor and publisher of
a daily morning newspaper called the “ Newark Times.”

The defendants are eighteen bodies, known as “labor unions,” em-
. bracing many trades in the city of Newark, affiliated in a society or
representative body known as ¢ Essex Trades Council.”

The Essex Trades Council is a voluntary association, composed of
delegates chosen thereto by each of the eighteen defendant unions.
Meetings are held weekly. Every organization represented in the
council is required to make a monthly report of union purchases, and
failing to do so for two consecutive months, its products are not to
be considered as “fair.”

A circular, issued by the Council in 1893, addressed to the public,
states: —

“The Essex Trades Council has for some time past been concen-
trating the trade of its members and those whom these could influ-
ence, upon the goods made and recommended by organized fair labor,
and the stores and places where these goods are sold. The regular
system of purchase reports from individual consumers, transmitted
through their organization, places the council in a position to an-
nounce that it is already turning thousands of dollars of trade every
week away from those indifferent to the welfare of the worker, and
into the pockets of labor’s proven friends. That these friends may
receive greater support by being made more readily known to organ-
ized workingmen and their many sympathizers among lovers of jus-
tice, together forming the great bulk of the consuming public, the
Essex Trades Council will shortly issue a series of cards for free dis-
play in all business establishments especially deserving the patronage
of organized fair consumers, their families, associates and friends.”

The plan of operation, as developed by the papers and exhibits
filed in the cause, is that each individual member of the different
unions is required at stated periods to fill out a blank slip furnished
for that purpose, stating the amount expended by him in purchase,
the character of the articles bought, and the names of the tradesmen
with whom he has dealt. These cards, when filled in, are returned
. by the members to their own union, and by the union reported to the
council. A failure by a union to so report for two consecutive months,&
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places its products-under the ban of organized labor as represented
in the council. These reports place the trades council in possession
of data as to the amount of purchases by the members of the unions,
and the tradesmen with whom their dealing is carried on, from which
its officers are enabled to estimate, with some degree of accuracy, the
volume of purchases by the members of the several organizations
within a stated period of time.

The next step is an agreement in writing purporting to be made
between the Essex Trades Council and a tradesman, by which the
latter, “in return for the patronage of united fair consumers,” pro-
mises and agrees to buy as consumer, engage as employer, keep as
dealer, as exclusively as he can, such labor and goods as may be an-
nounced as fair by a particular union and endorsed by the council of
consumers of the Essex Trades Council.

Cards are then issued to the tradesmen, under the seal of the trades
council, addressed ¢ to all fair consumers,” each certifying that the
person to whom it is issued “is a fair consuming dealer,” and is en-
titled to their fraternal support until a specified date. Coupons are
annexed for certification by particular industries. These cards are of
such size, color and appearance that, if publicly displayed in stores
or places of business, they will attract attention.

There was issued, under date of March 31, 1894, ¢ by the Essex
Trades Council and auxiliary circle bodies,” a small pamphlet of con-
venient size to be carried in the pocket, which is entitled “The Fair
List of Newark, N. J.,” and to be “ for the information of people who
buy service or product and who have enterprise enough to seek to
place their money where it will do them most good.” It contains
names and addresses of tradesmen and persons in business, including
la,wyers, 1nterspersed with items of information and advice.

The plamtlﬁ Ba.rr determmed to employ “ plate matter ” in maklng
up part of his daily paper. (This consists of reading matter edited,
set up and stereotyped in New York.) All plaintiff’s employees were
members of the local typographical union. This union had declared
against the use of plate matter in the city of Newark, which fact was
known to Mr. Barr. Through his foreman, he sought to have this
resolution of the union relaxed in favor of his paper, but on its refusal
8o to do adhered to his determination, and, by letter dated March 13,
1894, informed his foreman that he would use plate matter on
and after March 17th, saying further, that, not desiring to lose any
of the men in his department, the union scale of wages would be
maintained, and that he would gladly retain the services of such as
might be willing to stay. Some of the employees determined to re-
main, others, however, left in consequence of his disregard of the
union’s determination, and the union withdrew its endorsement of
the newspaper. The union thereupon, through its delegates, informed
the Essex Trades Council of this fact and requested its assistance.

1
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In response, the council appointed a committee in reference to the
controversy, and, on March 30, 1894, issued a circular addressed to
the public, which, after giving its version of the dispute, concludes
with this appeal : —

« Friends, one and all, leave this council-boycotting ‘Newark Times’
alone. Cease buying it! Cease handling it! Cease advertising in
it! Keep the money of fair men moving only among fair men. Boy-
cott the boycotter of organized fair labor.”

This circular was distributed in the city of Newark.

In April, 1894, the trades council issued a small four-page sheet
entitled ¢ The Union Buyer. Official bulletin of united fair custom
of Newark and vicinity. Issued by the Essex Trades Council.” It
is impressed at the heading with the union label. It purports to be
volume i., number 1, issued at Newark, N. J., April, 1894. Its first
announcement is as follows : —

“Qur Mission — To support the supporters and boycott the boy-
cotters of organized fair labor. To promote the public welfare by the
diffusion of common cents, urging all to carry these in trade only to
those who will return them to the people in the shape of living wages.”

The whole paper is devoted to the controversy between the unions
and the ¢ Newark Times,” no other object being considered. It re-
fers throughout to that paper either by reversing the letters of the
name “Times” as ¢ Semit,” or by turning the type bottom side up.
The first article after the declaration of its mission is a statement
from Typographical Union No. 103, under the heading of ¢ ¢The
Times’ Trouble.” The only grievance stated against the ¢ Times”
grows out of the use of plate matter, and ends with ¢ workingmen
and advertisers, remember that plate matter means forty-five cents a
day, and understand why the ‘ Newark Times’ is an unfair office.”
Then follow five columns of “Notes and Comments.” These are
all directed to the controversy, and are in vigorous and denunciatory
language, and conclude as follows: —

“In conclusion, the council desires to state that the issue between
it and the ¢Semit’ is now wide open. It is a fight between the
¢ Semit’ and its supporters and the council and its supporters. We
give the great public absolute freedom in the choice of its side, but
not a single cent of our money will be knowingly let pass to any one
who buys the ‘Semit,’ keeps the ‘Semit,’ advertises in the ‘Semit,’ or in
any other way leads us to believe that a portion of our honestly-earned
money may find its way into the pockets to furnish support to the
unfair management of the ¢ Semit’ or any of those who have so foully
betrayed the cause of organized fair labor.”

At the foot of this document is placed, in large type, the request,
“When through reading, please pass to your neighbor.”

This paper was circulated in Newark. There were other publica-
tions, but the defendants deny any responsibility for them, and there
is no evidence to connect them with their issue or circulation.
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Various labor unions represented in the trades council then passed
a prepared set of resolutions, which were printed and distributed in
Newark. One of these requested all enterprising business houses to
abstain from advertising in the ¢ I'imes ”’ until the trouble had been ad-
justed, stating that hundreds of their friends had refused to buy and
read the ¢ Times,” and that its circulation had become considerably
reduced because of its alleged unfair stand. Another asked such
advertisers as had made contracts with the “Times” for definite
periods, to consider whether it would not be far more advantageous
for them in the end to take out their advertisements, leave their space
entirely blank and pay the few cents their contracts called for, than to
jeopardize thousands of dollars of trade that fair labor would be ¢ com-
pelled to withhold so long as such advertisements appeared, and for an
indefinite period thereafter,” adding that “those who now continue
to advertise in the ‘Times’ merely succeed in making themselves
conspicuous as persons to carefully and studiously keep away from.”

These resolutions found their way into the hands of the advertisers
in the “Times.”

The various trades unions, affiliated in the council, represent, as is
claimed by them, a purchasing power amounting to over $400,000 in
each and every week. Owing to the issue and distribution of the
aforesaid circular and resolutions, the individual members of the
union, and their friends and sympathizers, withheld their patronage
from the “ Newark Times.” The circulation of the paper was thereby
considerably reduced. )

The issue and distribution of said circular and resolutions caused
certain persons, who had theretofore advertised in the ¢ Times,” to
cease advertising in that paper.

GreeN, V. C. [After stating the facts.] It thus clearly appears
that an injury to the complainant’s business, in circulation and adver-
tising, resulting from the acts of the defendants, comprising a large
number of persons and associations acting in concert, has not only
been inflicted but threatens to be continued. Is this illegal on the
part of the defendants ? Not in the sense of being criminal and pun-
ishable as such, for, in my judgment, the case does not, as seems to
be assumed by some in similar cases, require an expression of opinion
on that point, for two reasons — first, the jurisdiction of the criminal
and civil remedies for acts, the result of a conspiracy, springs from
different sources, for while the statute in the former now requires an
overt act, at common law the act of conspiring constituted the crime;
on the other hand, the injury done intentionally and without legal
excuse, or maliciously, is the gist of the civil remedy; second, and as
a consequence, while it is a short, proper and effective way to dispose
of a claim of defendants that their act was in the exercise of a legal
right, to show that it was criminal, the jurisdiction of this court to
interfere by injunction cannot be based on any such conclusion, but
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must arise from conditions which involve well-established grounds of
equity jurisdiction. When, therefore, the question is here asked if
causing injury to the complainant’s business is illegal it is meant, is
it an actionable wrong ? That is, has the complainant a remedy by
civil action against the defendants therefor, or are the defendants
privileged to do the acts charged in the manner and under the cir-
cumstances complained of, even though the natural result thereof
b2 an injury to complainant’s business ?

Are the defendants, then, privileged knowingly to inflict this injury
on the complainant? 8 Harv. Law Rev. 1.

A man’s business is property. By the first section of the bill of
rights of the constitution of New Jersey, the right of acquiring, pos-
sessing and protecting property is classed, as a natural and inalien-
able right which all men have, with those of enjoying and defending
life and liberty, and of pursuing and obtaining safety and happiness.
This is an echo of Magna Charta repeated in the declaration of inde-
pendence. Mr. Justice Bradley, in the Slaughter House Cases, 16
Wall. 36 (at p. 116), says: “ For the preservation, exercise and en-

‘joyment of these rights [life, liberty and the pursuit of happiness]

the individual citizen, as a necessity, must be left free to adopt such
calling, profession or trade as may seem to him most conducive to
that end. Without this right he cannot be a freeman. This right to
choose one’s calling is an essential part of that liberty which it is the
object of the government to protect, and a calling, when chosen, is a
man’s property and right. Liberty and property are not protected
where these rights are arbitrarily assailed.”

Mr. Barr’s business of publishing the paper with the incidents of
its circulation and advertising, was as much his property as were
the type and presses upon which the paper was printed. A harmful
interference with the circulation and with the advertising in his
paper, was, therefore, an injury to his property.

It was Mr. Barr’s personal right, without interference or dictation
from any person or persons, to employ, in the prosecution of his busi-
ness, such mechanical appliances as were safe and healthful, and to
employ in the production of his® paper, such persons and lawful
means as he might choose.

This freedom of business action lies at the foundation of all com-
mercial and industrial enterprises — men are willing to embark capi-
tal, time and experience therein, because they can confidently assume
that they will be able to control their affairs according to their own
ideas, when the same are not in conflict with law. If this privilege is
denied them, if the courts cannot protect them from interference by
those who are not interested with them, if the management of busi-
ness is to be taken from the owner and assumed by, it may be, irre-
sponsible strangers, then we will have come to the time when capital
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will seek other than industrial channels for investments, when enter-
prise and development will be crippled, when interstate railroads,
canals and means of transportation will become dependent on the
paternalism of the national government, and the factory and the
workshop subject to the uncertain chances of co-operative systems.

- The acts of the defendants directly infringe upon the exercise of
this right by Mr. Barr. True, explicitly in words, they recognize the
right and protest earnestly that they have no wish to interfere with
him in the management of his business, with such means as he may
select, but is it not perfectly apparent that the only purpose of the
movement is to force him to abandon his determination to use plate
matter in the make-up of his newspaper ?

Certain members. of Typographical Union: No. 103, who were em-
ployees in his newspaper office, abandoned his employment. This they
had a perfect right to do under the law. No man can be required to
work for another unless he so desires, and it is his right, outside of
contractual duties, to cease an employment which is distasteful to
him, and, within the limit authorized by the statute of 1883, it is law-
ful for a number to combine to leave the service of their employer.
If the defendants had stopped here, they would have been clearly
within the exercise of their legal rights. But the members of the
Typographical Union No. 103 were not content to stand on this right;
they, through the Essex Trades Council, are affiliated with other
unions and aggregate a body in a single county of this state which
boasts (and I have no doubt truly) of a purchasing power of $400,000
a week. The bare declaration by the typographical union, that it no
longer recognized the “ Newark Times,” was, according to Mr. Beck-
meyer’s affidavit, sufficient, under this perfect organization, to render
it incumbent upon every member of these different unions to withhold
his patronage from it. Not only this, but by the passage of the reso-
lutions mentioned by the different unions, and the distribution thereof
among advertisers, a moral intimidation was brought to bear upon the
latter to further cripple the paper,-either by wholly withdrawing their
advertisements or by leaving spaces, a most effective method of call-
ing attention to the fact that the paper was under the ban of organized
labor.

Why this action? It must have had a purpose. None of the dif-
ferent labor organizations or the members thereof, except the Typo-
graphical Union No. 103, had or has any grievance against the com-
plainant. Their action, in the language of the times, was purely
sympathetic. As to the typographical union, its members had no
complaint against Mr. Barr, except that he used certain appliances
which were not acceptable to the union. He paid the wages fixed
by, and employed only members of, the union. The withdrawal of
certain of the members from his employment was solely because he
chose to use plate matter interdicted by the union, and it is plain, if
the complainant would forego his own judgment in the management
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of his business in this regard, and comply with the wishes and deter-
mination of the typographical union with reference thereto, all mat-
ters being as they were, the whole difficulty would be at an end. To
effect this purpose, therefore, the typographical union, through the
trades council, enlisted the co-operation of the other organizations in
an attempt to so impair the success of the newspaper that the com-
plainant would be forced to accept the alternative proposed rather
than sustain the loss.

‘We return to the question whether defendants’ acts are actionable.

Malicious injury to the business of another has long been held to
give a right of action to the injured party.

When we speak in this connection of an act done with a malicious
motive, it does not necessarily imply that the defendants were actu-
ated in their proceedings by spite or malice against the complainant
Mr. Barr, in the sense that their motive was to injure him personally,
but that they desired to injure him in his business in order to force
him not to do what he had a perfect right to do. Zempleton v. Rus-
sell, supra. In this case the defendants have, I doubt not, no per-
sonal spite against Mr. Barr individually, and no desire to do him a
personal injury. Nor do I suppose they wish to permanently injure
his enterprise, for they undoubtedly want re-employment for those
who left him. They only wish, by crippling his business, to com-
pel him to accede to their views as to materials he shall use in the
make-up of his paper. They in fact claim that they bad no intention
to injure the business of the complainant, and that their only desire

~ was for the protection of themselves. If the injury which has been
sustained or which is threatened is not only the natural but the inev-
itable consequence of the defendants’ acts, it is without effect for
them to disclaim the intention to injure.'\It is folly for a man who
deliberately thrusts a firebrand into a rick of hay to declare, after it
has been destroyed, that he did not intend to burn it.% If a person
deliberately discharges a loaded pistol, at point-blank range, directly
at the person of another, it is useless for him to say that he did not
intend to maim his vietim. The law, as a rule, presumes that a per-
son intends the natural result of his act; and this is true with refer-
ence to civil as well as criminal acts. “ Courts are bound to look at
things just as they are, to pass on facts just as they are developed, to
treat the conduct of men just as it is, and to impute to them that in-
tention which their acts and their conduct disclose was their inten-
tion.”  United States v. Kane, 23 Fed. Rep. 750.

What other result than injury could ensue to the business of the
“ Newark Times,” published and circulated in Newark and its vicinity,
if organizations of individuals representing there a purchasing power
of $400,000 a week, each and every one not only determined not to
patronize the paper or to buy it, but by resolutions passed in their
various organizations call upon the trading community to cease ad-
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vertising in it, with implied threats that the appearance of an adver-
tisement by a tradesman in-the paper would be a warning to the
members of the organizations to avoid trading with such persons ?
Loss of business is the only natural result to be expected from such a
condition of affairs, and if continued the failure of the enterprise
would seem to be inevitable. That this is not an unfounded fear, we
have it proved and admitted by the.resolutions of the unions that the
property of the complainant has already been injured by the acts of
the defendants.

The next inquiry is, have the defendants a legal excuse for doing
the acts which have occasioned and threaten further damage to the
complainant’s business ?

They have set on foot and to a certain extent have made effective,
not only by organized labor but by the public, a “boycott” of the
complainant’s newspaper. The circular issued by the trades council
calls upon all friends of labor to “boycott” it—to cease buying,
cease handling, cease advertising in it. '

[After stating the testimony of Mr. Beckmeyer, secretary of the
Essex Trades Council, as to the signification of the word “ boycott,”
as used in the circular and publications.]

From which it is to be gathered that the use of the word “boycott ”’
in the publications, as applied to the “ Times,” would be regarded by
the members of the various unions to mean only that they should re-
frain from trading or dealing with the complainant, and with those
who oppose the organizations in their actions and doings with refer-
ence to the complainant.

I do not see that this changes the charatter of the injury, but even
if it does, so far as the members of the organizations are concerned,
the difficulty is that these communications were addressed to the pub-
lic and indiscriminately circulated. They were not intended only for
members of the order by whom a technical signification would be
given to the word “boycott,” but to the genera.l public who would
read them and give the word its accepted meaning.

[After quoting various definitions of “ boycott”] Mr. Justice Ta.ft,
in Zoledo Co. v. Penn. Co. 54 Fed. Rep. 746, says: *“ As usually une~
derstood a boycott is a combination of many to cause a loss to one

“ f'person by coercing others against their will, to withdraw from him

their beneficial business intercourse, through threats that, unless
those others do so, the many will cause similar loss to them.”

But the defendants insist, and counsel vigorously urge, that this
particular boycott is not open to such adverse criticism, because
“there was no violence, intimidation, coercion or threats used, and
that everything was done in a peaceful and orderly manner.” How
far is this claim borne out by the facts ? It is true, there was no
public disturbance, no physical injury, no direct threats of personal
violence or of actual attack on or destruction of tangible property

§
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as a means of intimidation or coercion. Force and violence, how-
ever, while they may enter largely into the question in a criminal
prosecution, are not necessary factors in the right to a civil remedy.
But even in criminal law, I do not understand that intimidation, even
when a statutory ingredient of crime, necessarily presupposes per-
sonal injury or the fear thereof. The clear weight of authority un-
doubtedly is that a man may be intimidated into doing, or refraining
from doing, by fear of loss of business, property or reputation, as
well as by dread of loss of life, or injury to health or limb; and the
extent of this fear need not be abject, but only such as to overcome
his judgment, or induce him not to do,or to do, that which other-
wise he would have done or have left undone.

There can be no reasonable dispute that the whole proceeding or
boycott in this controversy is to force Mr. Barr, by fear of loss of
business, to conduct that business, not according to his own judg-
ment, but in accordance with the determination of the typographical
union, and, so far as he is concerned, it is an attempt to intimidate
and coerce.

Next as to the members of the various labor unions. According to
Mr. Beckmeyer, all the organizations represented in the trades coun-,
cil and the individual members thereof, in strict conformity with the
purpose and object for which the said council was organized, withheld
their patronage from the said newspaper on the mere announcement
by the typographical union to the trades council that that union had
withdrawn its endorsement from the “Times.” Why ? It is said
that it was only the exercise by each person of his right to spend his
money as his own will dictated. The fallacy of this is apparent.
It loses sight of the combination, the whole strength of which lies
in the fact that each individual has surrendered his own discretion
and will to the direction of the accredited representative of all the
organizations. He no longer uses his own judgment, but, by entering
into the combination, agrees to be bound by its decree. As is said in
Templeton v. Russell, supra, “those men had bound themselves to
obey, and they knew they had done so, and that if they did not obey
they would be fined, or expelled from the union to which they be-
longed.” It is common knowledge, if indeed it does not amply so
appear by the papers in this case, that & member of a labor organiza-
tion who does not submit to the edict of his union asserts his inde-
pendence of judgment and action at the risk, if not the absolute sacri-
fice, of all association with his fellow-members. They will not eat,
drink, live or work in his company. Branded by the peculiarly
offensive epithets adopted, he must exist ostracized, socially and
industrially, so far as his former associates are concerned. Freedom
of will under such circumstances cannot be expected.

Next as to the advertising public. Tradesmen advertise in news-
papers for the sole purpose of drawing customers to their stores. An
authoritative announcement, not from one, but from many sources,
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that the body of organized labor in the city or county representing a
purchasing power of $400,000 a week would cease to deal with those
whose advertisements appeared in the newspaper, would have a much
more deterrent effect than any threat of violence. To say that this is
only advice, or an intimation, to the advertiser for his guidance if he
sees fit to accept it, is trifling with the language. Advice, behind
which lurks the threat of the withdrawal of such a volume of busi-
ness, could have no other effect than to intimidate and coerce, as it
did in fact make several change their judgment, which had previ-
ously led them to advertise in the paper. The claim that this boy-
" cott was attempted to be enforced without intimidation or coercion
will not bear the light of examination.

A legal excuse for the action of the defendants is next sought in the

im that the Essex Trades Council is a business institution, and that
what it has done has been in prosecution of such business, seeking, I
suppose, to bring the case within the rule of Mogul Steamship Co. v.
McGregor, 156 Q. B. Div. 476; 23 Q. B. D. 598. That case proceeded
on the doctrine of a lawful competition in business, both parties be-
ing engaged in carrying on the same character of business, and the
acts complained of having been adopted for the advancement of the
defendant’s own trade, viz., carrying goods on a steamship line,
although thereby damage to the other party necessarily ensued.

I see no similarity in the business of these parties. That of the
complainant is the publisher of a newspaper. Members of the typo-
graphical union, and stereotypers’ and pressmen’s union, are skilled -
workmen, whose services might be employed in such business, but
they are not carrying on any enterprise in competition with that of
the complainant. So far as the other unions are concerned, the most,
if not all of them, have no connection with such trade.

Neither does the claim of the Essex Trades Council, that it is a
business. institution, stand on any firmer ground. The only element
of business which it is engaged in would appear from the facts to be
the furnishing to tradesmen of printed cards, certifying that they are
proper persons for the members of trades unions to deal with, suitable
to be displayed in conspicuous places in such tradesmen’s places of
business. This was supplemented by the issue, under date of March
31, 1894, of the small pocket pamphlet entitled “The Fair List of
Newark, N. J.,” containing the names and addresses of tradesmen
and persons in business in Newark, with items of information and
advice. Why this is called a business does not appear. It is not

stated that any compensation is either required or received by the
trades council from the tradespeople for granting or continuing those
endorsements, but whether this is so or not, it is in no sense a com-
peting business with the publication of a daily newspaper, and there-
fore does not come within the principle of the case referred to.

In the next place, counsel would seem to invoke the doctrine of lex
talionis, claiming that the complainant has no standing in court to
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prosecute them for boycotting him, because he first boycotted the
members of the Typographical Union No. 103. This is based on the
assumption that Mr. Barr, knowing that the union had declared
against the use of plate matter, and that by the rule of the union a
member thereof could not retain his membership if he worked in an
office which did not comply with the regulations of the union, by
insisting upon and actually adopting the use of plate matter, in vio-
lation of such determination of the union, prevented members in regu-
lar standing, and who wished to retain their membership, from being
employed by him. It will be remembered that Mr. Barr, in his letter
of March, 1894, to his foreman, announcing his determination to use
plate matter, distinctly stated that he did not desire thereby to have
any of his employees quit their work, and that he would still maintain
the union prices. If we accept the definition of the term ¢boycott,”
as technically understood in the organization, viz., to refrain from
trading or dealing with persons who oppose us by their acts and deeds,
there was nothing in Mr. Barr’s action which could be characterized
a8 a “boycott,” and this is true when his acts are measured by the
popular acceptation of the term.

Defendants frankly admit Mr. Barr’s right to use plate matter in
the conduct of his business, and that he has a right to manage such
business in his own way, but by this insistment they claim that,
unless he does prosecute that business in accordance with the deter-
mination of one of their bodies, he puts himself without the pale of
the protection of the courts. The simple statement of the proposi-
tion carries along with it its own refutation.

It is next insisted, and on the same line, that the defendants are ex-
cusable as to the distribution of the circular and resolutions, because
they are retaliatory of similar acts on his part. The answer is drawn
on such theory, and is direct and positive, and in this is supported by
the affidavit of Mr. Beckmeyer, that the publications of the defend-
ants were inspired and made for the purpose of answering similar
communications published in the paper by the complainant, he being
the first aggressor, and in this way they seek to bring the case within
the rule adopted by the general term of the supreme court of the first
department of New York, in Sinsheimer v. United Garment Work-
ers, N. Y. L. J., April 26, 1894.

The present contention is entirely disposed of by the agreed state
of facts, by which it appears that the first publication was March 26,
1894, a statement of the dispute by the Typographical Union No. 103,
charging Mr. Barr with having locked out all union men from his
employ and filled his office with unfair workmen. This charge was
denied the next day by complainant, under the signature of his fore-
man, followed in a later edition the same day by another card from
the typographical union, and, on March 30th, by a denial of com-
plainant’s statement, through his foreman, and on the same day the
circular was issued by the council, addressed to the public, by which
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it called upon all friends to cease buying, cease handling, and cease
advertising in the ¢ Times,” and to boycott it as a boycotter of organ-
ized fair labor.

It appearing that injury to the business of the complainant has
been knowingly, without legal excuse, and therefore in law mali-
ciously, inflicted by the defendants, it was an actionable wrong, for
which the complainant is entitled to his remedy, and that brings us
to the question raised by the answer, and most strongly insisted upon
by counsel in the argument, as to whether this court has jurisdiction
to grant relief by way of injunction.

[Omitting ten pages.]

The order to show cause, as far as relates to [eight specified organi-
zations], they having all disclaimed any participation in the acts com-
plained of, must be discharged, with costs. The said order to show
cause, 80 far as relates to the other defendants, must be made absolute,
with costs, and an injunction may issue against them, restraining
them from distributing or circulating any circulars, printed resolu-
tions, bulletins, or other publications containing appeals or threats
against the “ Newark Times,” or the complainants, its publishers,
with the design and tending to interfere with their business in pub-
lishing said paper, and from making any threats or using any intimi-
dation to the dealers or advertisers in such newspaper tending to
cause them to withdraw their business from such newspaper.

A
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Tais was an action tried before FitzGibbon, L. J., at the Belfast
Summer Assizes, 1896, brought against the defendants for damages
for maliciously and wrongfully procuring certain persons to break
contracts into which they had entered with the plaintiff, and not to
enter into other contracts with the plaintiff; and for maliciously and
wrongfully enticing and procuring certain workmen in the employ-
ment of such persons to leave the service of their employers and to
break their contracts of service, with intent to injure the plaintiff,
and to prevent such persons from carrying out their contracts with
the plaintiff, and from entering into other contracts with the plain-
tiff; and for maliciously and wrongfully intimidating such persons,
and coercing them to break their contracts with the plaintiff; and
intimidating such servants in their employ, and coercing them to
leave the service of their employers, to the injury of the plaintiff;
and for unlawfully conspiring, together with other persons, to do the
acts aforesaid, with intent to injure the plaintiff.

There was also a paragraph in the statement of claim, claiming
damages for the publication of the plaintiff’s name in a “black list,”
issued by the defendants, and a prayer for an injunction to prevent
the continuance and repetition of the acts complained of.

The following facts were proved. The plaintiff was a butcher at
Lisburn, in the country of Antrim, about eight miles from Belfast,
where he had carried on business for a number of years. He had in
his employment one Robert Dickie, his forema.n, who had been with
him for ten years. The plaintiff had been in the habit of sending
large quantities of meat to Andrew Munce, a butcher in Belfast, and
had been doing so for some twenty years. There was no contract in
writing between them; but, whatever amount the plaintiff sent,
Munce took and paid for — the amount being, on an average, of the
value of £30 a week.

The defendants John Craig, John Davey, and Joseph Qumn were
butchers’ assistants in Belfast ; and the defendants, Henry Dornan and

1 None of the opinions are given in full, except that of Lord LINDLEY, in the House of
Lords. —Ep. . —
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Robert Shaw, butchers’ assistants in Lisburn. In the spring of 1895
these defendants and several others in the same occupation formed
themselves into an association, which was duly registered under the
Trade Union Acts, 1871 and 1876, under the title of “ The Belfast
Journeymen Butchers’ Assistants’ Association,” of which the defend-
ant Davey became the Secretary. The plaintiff’s men were not mem-
bers of the association. At the commencement of July, 1895, the
defendants’ association required the plaintiff to dismiss Robert Dickie
from his employment, which he refused to do. Upon that the de-
fendants’ society threatened to withdraw the plaintiff’s men from his
service. A deputation was sent down to meet the plaintiff at Lis-
burn, and a meeting was held in Magill’s public-house, Lisburn, on
the 9th July, at which the defendants Craig, Quinn, Dornan, and
Shaw were present — Craig being in the chair. The plaintiff stated
that he had come on behalf of his men, and was ready to pay all fines
and demands against them, and asked to have them admitted into the
society. The defendant Shaw objected, and said that the plaintiff’s
men should be punished, and should be put out to walk the streets
for twelve months. The plaintiff objected to this, as Dickie was a
married man with a family. Shaw .moved, and Morgan seconded a
resolution that the plaintiff’s assistants should be called out, and it
was carried. The defendants stated that they could pick out plenty
of men to work for the plaintiff from their list; the plaintiff replied
that they were not suitable for his business, and refused to put his
own men out. Craig then said that the plaintiff’s meat would be
stopped at Munce’s, if the plaintiff would not comply with their
wishes. The plaintiff still refused. The defendants then called out
gome of the plaintiff’s employees. Edward Dickie, a servant of the
plaintiff, was brought to a meeting of the defendants’ society, held
over Dornan’s shop in Lisburn, and was ordered to leave the plaintiff,
the society undertaking to pay him the same wages as he had been
receiving from the plaintiff. Dickie, yielding to this order, left the
plaintiff without notice. ¢“Black lists” were issued by the society
upon which the names of persons were posted who had offended
against the society’s rules. Leathem’s name was posted, and also the
name of John M’Bride, a flesher in Lisburn, who was dealing with
the plaintiff. Subsequently, however, Dornan and others of the de-
fendants came to M’Bride; and on his undertaking not to deal any
more with Leathem, his name was struck out.

On the 6th September, 1895, the defendant Davey wrote to the
plaintiff the following letter : —

“] have been instructed to write you if you would be kind enough
to reply on or before Tuesday, 10th, whether you have made up your
mind to continue to employ non-union labour. If you continue as at
present, our society will be obliged to adopt extreme measures in your
case. Trusting that you will see the wisdom of acceding to our views
at once, I remain,” &ec.
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On the 13th September Davey wrote to Munce : —

% A deputation has been appointed to wait on you, or your respon-
sible representative, on Monday evening, the 16th inst., at 6.30 p. m.,
to come to a decision in regard to this case of Leathem & Sons, as we
are anxious to have a settlement at once.”

To this Munce replied : —

«In reply to your letter re Leathem & Sons, I cannot see my way
to attend any deputation of the sort, as it is quite out of my province
to interfere with the liberty of any man. But why refer to me in
this matter? I do not think it fair for you to come at me in the

matter, seeing it appears to be the Messrs. Leathem that you wish to
interfere with.”

On the 16th September a deputation of the defendants’ society went
to Munce’s establishment, and had an interview with W. F. Munce,
the son of Andrew Munce, and asked him to put pressure on his
father to stop dealing with the plaintiff W. F. Munce replied by
letter on the 17th September : —

« A deputation of the Journeymen Butchers’ Association waited at
Corn Market yesterday evening, with reference to the case of the
purchase of meat from Henry Leathem, Lisburn. In accordance with
promise, I placed the views of the deputation before Mr. Munce, and
in reply he wishes to state he could not interfere to bring pressure to
bear on Mr. Leathem to employ none but society men, by refusing to
purchase meat from him, as that would be outside his province, and
would be interfering with the liberty of another man ; but at the same
time he will strongly recommend Mr. Leathem to adopt the views of
the Journeymen Butchers’ Association, and employ men belonging to
the society.”

On the 18th September Davey wrote to Andrew Munce: —

“ Have submitted your letter to committee. They are of opinion
that in the main it is unsatisfactory, but thanking you kindly for
your recommendation to Mr. Leathem, with whom we have endeav-
oured to make a satisfactory arrangement, but have failed; so there-
fore have no other alternative but to instruct your employees to cease
work immediately Leathem’s beef arrives.”

On the 19th September Munce telegraphed to Leathém : —

¢Unless you arrange with society you need not send any beef this
week, as men are ordered to quit work.”

Munce ceased to deal with the plaintiff, and the plaintiff was
obliged to sell off the meat he had on hand at a heavy loss at any
price he could get. In consequence of these transactions the plain-
tiff’s business was ruined.

The case was tried before FitzGibbon, L. J., at the Summer Assizes
of 1896, at Belfast. The defendants did not offer any evidence, their
counsel asking for a direction on the grounds: 1, that to sustain the
action a contract made with Leathem must be proved to have been
made and broken through the acts of the defendants, and that there
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was no evidence of such contract or breach; 2, that there was no
evidence of pecuniary damage to the plaintiff through the acts of the
defendants ; 3, that the ends of the defendants and the means taken
by them to promote those ends as appearing in evidence were legiti-
mate, and there was no evidence of actual damage to the plaintiff.

The learned Lord Justice declined to withdraw the case from the
jury, and left to them the following questions : —

1. Did the defendants, or any of them, wrongfully and maliciously
induce the customers or servants of the plaintiff named in the evi-
dence to refuse to deal with the plaintiff ? Answer: Yes.

2. Did the defendants, or any two or more of them, maliciously
conspire to induce the plaintiff’s customérs or servants named in the
evidence, or any of them, not to deal with the plaintiff or not to con-
tinue in his employment; and were such persons so induced not so to
do? Answer: Yes.

3. Did the defendants Davey, Dornan, and Shaw, or any of them,
publish the ¢ black lists” with intent to injure the plaintiff in his
business ; and, if so, did the publication so injure him ? Answer: Yes.

FitzGibbon, L. J., in summing up, told the jury that pecuniary
loss, directly caused by the conduct of the defendants, must be proved
in order to establish a cause of action ; and he advised them to require
to be satisfied that such loss to a substantial amount had been proved
by the plaintiff. He declined to tell them that, if actual and sub-
stantial pecuniary loss was proved to have been directly caused to the
plaintiff by the wrongful acts of the defendants, they were bound to
limit the amount of damages to the precise sum so proved. He told
them that, if the plaintiff gave the proof of actual and substantial loss
necessary to maintain the action, they were at liberty in assessing
damages to take all the circumstances of the case, including the con-
duct of the defendants, reasonably into account. The Lord Justice
did not tell the jury that the liability of the defendants depended on
any question of law. He told them that the questions left to them
were questions of fact to be determined on the evidence; but that
they included questions as to the intent of the defendants, and, in
particular, their intent to injure the plaintiff in his trade as distin-
guished from the intent of legitimately advancing their own interests.
The Lord Justice did not tell the jury that the defendants could be
directly asked what their own intention was, but he did tell them
that their intention was to be inferred from their acts and conduct as
proved, and that, in acting upon the evidence given by the plaintiff,
they were at liberty to have regard to the fact that the defendants,
who might have given the best evidence on the subject, had not been
produced to explain, qualify, or contradict any of the evidence given
for the plaintiff as to their own acts. Upon the meaning of the
words ¢ wrongfully and maliciously ” in the questions, the Lord Jus-
tice told the jury that they had to consider whether the intent and
actions of the defendants went beyond the limits which would not be
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actionable, namely, securing or advancing their own interests, or those
of their trade, by reasonable means, including lawful combination, or
whether their acts, as proved, were intended and calculated to injure
the plaintiff in his trade, through a combination and with a common
purpose, to prevent the free action of his customers and servants in
dealing with him, with the effect of actually injuring him, as distin-
guished from acts legitimately done to secure or advance their own
interests. Finally, he told the jury that acts done with the object of
increasing the profits or raising the wages of any combination of
persons such as the society to which the defendants belonged, whether
employers or employed, by reasonable and legitimate means, were
perfectly lawful and were not actionable so long as no wrongful act
was maliciously — that is intentionally — done to injure a third party.
To constitute such a wrongful act for the purposes of this case, the
Lord Justice told the jury that they must be satisfied that there had
been a conspiracy, a common intention, and a combination, on the part
of the defendants to injure the plaintiff in his business; and that acts
must be proved to have been done by the defendants in furtherance
of that intention which had inflicted actual money loss upon the
plaintiff in his trade; and that whether the acts of the defendants
were or were not in that sense actionable, was the question which the
jury had to try upon the evidence.

The jury found for the plaintiff with £250 damages, of which £50
was separately assessed for damages on the cause of action relating to
the “black list,” and £200 for damages on the other causes of action ;
and judgment was thereupon entered for the plaintiff for £250 dam-
ages and costs.

The defendants now moved to set aside the verdict and judgment so
had, and that judgment should be entered for them on the ground of
misdirection ; or for a new trial, on the ground that the damages were
excessive, and that the jury were allowed to take the *black lists”
into account.

O’ Shaughnessy, Q. C., Campbell, Q. C., and M’Grath, for the de-
fendants. . o

Serjeant Dodd, Gordon, Q. C., and Chambers, for the plaintift.

Cur. adv. vult.

[Nov. 22, 1898.] ANDREWS, J. ...

Now it does not necessarily follow in every case that acts which,
though in fact more or less harmful per se, give the injured person no
cause of action, if committed by an individual only, also give no cause
of action even though maliciously committed, through a conspiracy by
several persons. I use the word ¢ conspiracy ”’ here in the sense of
combination and preconcert. Their commission by the concerted ac-
tion of a number of persons materially alters their character, in this
respect at least, that they thereby become more formidable, more op-
pressive, and more difficult to resist, and consequently more generally
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dangerous; and this alteration of character is entirely independent of
motive.!

In the present case the defendants unquestionably had a further
object than their own trade interests, and a very different one, namely,
by inflicting injury to punish the plaintiff, and thereby coerce him to
submit to their dictation as to the manner in which he was to carry on
his trade.

In the present case part of the defendants’ concerted action was for
a purpose which may be well regarded as much more oppressive and
capable of becoming much more harmful to the plaintiff than an agree-
ment among themselves not to deal with him, viz.: the purpose of
coercively and maliciously preventing others from dealing with or
serving him in his business, unless on terms dictated by the defend-
ants’ association.

It is not the mere added fact of the conspiracy which makes unlaw-
ful the acts which would not be unlawful if done by only one. It can,
in my opinion, be properly held in a case like this to be the altered
character which, as I have endeavoured to point out, the concerted
action impresses on the acts themselves.

WiLLiam O’meN, J. ...

The nght mfnnged is the rlght to live by labour.

Physwal hmdrances, or preventlon of la.bour by physxca.l means, it
was conceded, would be the invasion of a right, and that would cer-
tainly be the case whether the restraint was applied to the employer
.or to the workman.

If temporal loss were not coercion, it could be used to the degree of
a person being starved. The proposition on which the judgment of
the majority (in Allen v. Flood), was founded in this respect is opposed
to the whole analogy of the law that makes duress of property, or
menace of temporal loss, as effectual as physical violence to avoid all
kinds of acts.

1 In a later part of his oplmon, the learned Judge quotes the followmg passage from the
opinion of Lord BRAMWELL in the Mogul Case, L. R. 1892, Appeal Cases, page 38 : “It
has been objected by capable persons, that it is strange that that should be unlawful if done
by several which is not if done by one, and that the thing is wrong if done by one, if wrong
when done by several; if not wrong when done by one, it cannot when done by several.
I think there is an obvious answer, indeed two; one is, that a man may encounter the acts
of a single person, yet not be fairly matched against several. The other is, that the act
when done by an individual is wrong though not punishable, because the law avoids the
multiplicity of crimes: de minimis non curat lex; while if done by several it is sufficiently
important to be treated as a crime. Let it be, then, that it is no answer to the plaintiffs’
complaint that if what they complain of had been done by an individual there would be no
cause of action. There is the further quesnon whether there is a cause of action, the acts
being done by several.”” — Ep.
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him with bread, it might be said with as good reason that they were
actmg in fnrthera.nce of a tra.de dxspute

For these reasons I amof op1mon that the verdmt a.nd ]udgment for
£200 ought to stand.

As regards the verdict and judgment for £50, I agree with the
other members of the Court. The “black list” was only an overt
act of the conspiracy, and the sum awarded for it is included in the
£200.

[Decision below affirmed with costs, the judgment for the plaintiff
being amended by omitting the part as to the recovery of £50 damages.]

One of the defendants, Quinn, appealed to the House of Lords.

W. Martin McGrath and Vesey Knoz, for appellant.

With regard to inducing persons not to make contracts or deal with
the plaintiff, or continue in his employment, the law is settled by the
Mogul Case, (1892) A. C. 26. No matter whether the effect or the
intention be to injure another, it is lawful to do these things in order
to secure a monopoly, or benefit oneself, and in the absence of crimi-
nality what is lawful in one is not unlawful in several. To promote
the interests of a trade union is as legitimate as to struggle for the
monopoly of a particular business. There was here no threat of vio-
lence, obstruction, intimidation, or nuisance, nothing but the advance-
ment of trade unionism by lawful means.

It is an old fallacy to argue that though one man may legally in-
jure another, the same act in several combined is illegal because
several can do more mischief than one. It is not true: some men are
.a host in their individual selves : are lions; some multitudes are asses:
e. g. Napoleon, Bisma.rck, and the nations whom they crushed.

Haldane, K C, and mes Watt for respondent.

But apart from conspiracy, the appella.nt’s acts were in themselves
unlawful. They were acts of molestation — intimidation — oppres-
sion. These are described by Bowen, L. J., in the Mogul Case, (1889)
23 Q. B. D. at p. 614, as being forbidden, and his language was ap-
proved on the appeal to this House. They were not acts done by an
individual workman in pursuit of his own interest; and there was no
such lawful excuse as in the Mogul Case, (1892) A. C.25, and in Allen
v. Flood, (1898) A. C. 1. Threats by an individual to boycott, or in
other words to injure or even ruin, are unlawful apart from combina-
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tion. But there was also a conspiracy to do these things. The essen-
tial difference — in addition to the element of conspiracy — between
this case and Allen v. Flood, (1898) A. C. 1, is that there the act com-
plained of was lawful — here unlawful.

“The power of many for mischief against the one is so great that
the State should protect the one.”

[Lorp Harssury, Lord Chancellor, delivered an opinion in favor.of
dismissing the appeal.]

Lorp MACNAGHTEN. . . .

I have only to add that I agree generally with the judgments de-
livered in the courts below, and particularly with the judgment of
Andrews, J., in the Queen’s Bench, and the judgment of Holmes, L. J.,
in the Court of Appeal. I do not think that the acts done by the de-
fendants were done “in contemplation or furtherance of a trade dis-
pute between employers and workmen.” So farasI can see, there was
no trade dispute at all. Leathem had no difference with his men. They
had no quarrel with him. For his part he was quite willing that all
his men should join the union. He offered to pay their fines and
entrance moneys. What he objected to was a cruel punishment pro-
posed to be inflicted on some of his men for not having joined the union
sooner. There was certainly no trade dispute in the case of Munce.
But the defendants conspired to do harm to Munce in order to com-
pel him to do harm to Leathem, and so enable them to wreak their
vengeance on Leathem’s servants who were not members of the union.

Lorp SHAND. . . .

As to the vital distinction between Allen v. Flood, [1898] A. C. 1,
and the present case, it may be stated in a single sentence. In Allen
v. Flood, (1898) A. C. 1, the purpose of the defendant was by the acts
complained of to promote his own trade interest, which it was held he
was entitled to do, although injurious to his competitors, whereas in
the present case, while it is clear there was combination, the purpose
of the defendants wag ‘“to injure the plaintiff in his trade as dis-
tinguished from the intention of legitimately advancing their own
interests.” It is unnecessary to quote from the judgments of the
majority of the learned judges in Allen v. Flood, (1898) A. C. 1, to show
their opinions on the importance of this essential point. Lord Her-
schell, for example, said ([1898] A. C. at p. 132) : “The object which
the defendant and those whom he represented had in view throughout
was what they believed to be the interest of the class to which they
belonged ; the step taken was a means to that end.” And the other
noble and learned Lords in the majority expressed themselves to a
similar effect. For myself, what I said was this ([1898] A. C. at p.
163) : «“If anything is clear on the evidence, it seems to me to be this,
that the defendant was bent, and bent exclusively, on the object of
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furthering the interests of those he represented in all he did; that
this was his motive of action, and not a desire, to use the words of
the learned judge, ¢ to do mischief to the plaintiffs in their lawful
ca.lling The case was one of competition in labour, which, in my
opinion, is in all essentials analogous to competition in trade, and to
which the same principles must apply.”

The ground of judgment of the majority of the House, however
varied in expression by their Lordships, was, as it appears to me,
that Allen in what he said and did was only exercising the right of
himself and his fellow workmen as competitors in the labour market,
and the effect of injury thus caused to others from such competltlon,
which was legitimate, was not a legal wrong.

It is only necessary to add that the defendants here have no such
defence as legitimate trade competition. Their acts were wrongful
and malicious in the sense found by the jury —that is to say, they
acted by conspiracy, not for any purpose of advancing their own in-
terests as workmen, but for the sole purpose of injuring the plaintiff
in his trade. I am of opinion that the law prohibits such acts as un-
justifiable and illegal; that by so acting the defendants were guilty
of a clear violation of the rights of the plaintiff, with the result of
causing serious injury to him, and that the case of Allen v. Flood,
(1898) A. C. 1, as a case of legitimate competition in the labour mar-
ket, is essentially different, and gives no ground for the defendant’s
argument.

. Lorp BRAMPTON. .

But I will not linger upon a consideration of what may be done in
competition, for competition is not even suggested as a ]ustlﬁcatmn
of the acts now complained of — acts of wanton aggression, the out-
come of a malicious but successful conspiracy to harm the plaintiff in
his trade.

Much consideration of the matter has led me to be convinced that
a number of actions and things not in themselves actionable or unlaw-
ful if done separately without conspiracy may, with conspiracy, be-
come dangerous and alarming, just as a grain of gunpowder is harm-
less but a pound may be highly destructive, or the administration of
one grain of a particular drug may be most beneficial as a medicine,
but administered frequently and in larger quantities with a view to
harm may be fatal as a poxson

‘ LORD Rom!:n'rsox My Lords in my op1n10n the ]udgment ap-
pealed against was right for the reasons given by Holmes, L. J.

. Lorp LinprEy.! My Lords, the case of Allen v. Flood, [1898] A. C.
1, has so important a bearing on the present appeal that it is necessary
to ascertain exactly what this House really decided in that celebrated

1 Read by Lord Davey in Lord Lindley’s absence.
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case. It was an action by two workmen of an iron company against
three members of a trade union, namely, Allen and two others, for
maliciously, wrongfully, and with intent to injure the plaintiffs, pro-
curing and inducing the iron company to discharge the plaintiffs.1
The action was tried before Kennedy, J., who ruled that there was
no evidence to go to the jury of conspiracy, intimidation, coercion, or
breach of contract. The result of the trial was that the plaintiffs ob-
tained a verdict and judgment against Allen alone. He appealed, and
the only question which this House had to determine was whether
what he had done entitled the plaintiffs to maintain their action
against him. What the jury found that he had done was, that he had
maliciously induced the employers of the plaintiffs to discharge them,
whereby the plaintiffs suffered damage. Different views were taken
by the noble Lords who heard the appeal as to Allen’s authority to
call out the members of the union, and also as to the means used by
Allen to induce the employers of the plaintiffs to discharge them;
but, in the opinion of the noble Lords who formed the majority of
your Lordships’ House, all that Allen did was to inform the employers
of the plaintiffs that most of their workmen would leave them if they
did not discharge the plaintiffs.? There being no question of conspi-
racy, intimidation, coercion, or breach of contract, for consideration
by the House, and the majority of their Lordships having come to the
conclusion that Allen had done no more than I have stated, the ma-
jority of the noble Lords held that the action against Allen would not
lie; that he had infringed no right of the plaintiffs; that he had done
nothing which he had no legal right to do, and that the fact that he
had acted maliciously and with intent to injure the plaintiffs did not,
without more, entitle the plaintiffs to maintain the action.

My Lords, this decision, as I understand it, establishes two propo-
sitions: one a far-reaching and extremely important proposition of
law, and the other a comparatively unimportant proposition of mixed
law and fact, useful as a guide, but of a very different eharacter from
the first.

The first and important proposition is that an act otherwise lawful,
although harmful, does not become actionable by being done mali-
ciously in the sense of proceeding from a bad motive, and with intent
to annoy or harm another. This is a legal doctrine not new or laid
down for the first time in Allen v. Flood, (1898) A. C. 1; it had been
gaining ground for some time, but it was never before so fully and
authoritatively expounded as in that ease. In applying this propo-
sition care, however, must be taken to bear in. mind, first, that in
Allen v. Flood, (1898) A. C. 1, eriminal responsibility had not to be
considered. . It would revolutionize eriminal law to say that the crim-
inal responsibility for conduct never depends on intention. Secondly,

1 [1895] 2 Q. B. 22, 23; [1898] A. C. 3.
2 [1898] A. C. p. 19, Lord Watson; p. 115, Lord Herschell; pp. 147-150, Lord Macnagh-
ten; pp. 161, 165, Lord Shand; p. 175, Lord Davey; p. 178, Lord James.
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it must be borne in mind that even in considering a person’s liability
to civil proceedings the proposition in question only applies to ¢“acts
otherwise lawful,” i. e., to acts involving no breach of duty, or, in
other words, no wrong to any one. I shall refer to this matter later on.

The second proposition is that what Allen did infringed no right of
the plaintiffs, even although he acted maliciously and with a view to
injure them. I have already stated what he did, and all that he did,
in the opinion of the majority of the noble Lords. If their view of
the facts was correct, their conclusion that Allen infringed no right
of the plaintiffs is perfectly intelligible, and indeed unavoidable.
Truly, to inform a person that others will annoy or injure him unless
he acts in a particular way cannot of itself be actionable, whatever the
motive or intention of the informant may have been.

My Lords, the questions whether Allen had more power over the
men than some of their Lordships thought, and whether Allen did
more than they thought, are mere questions of fact. Neither of these
questions is a question of law, and no court or jury is bound as a mat-
ter of law to draw from the facts before it inferences of fact similarto
those drawn by noble Lords from the evidence relating to Allen in the
case before them.

I will pass now to the facts of this case, and consider (1) what the
plaintiff’s rights were; (2), what the defendants’ conduct was; (3),
whether that conduct infringed the plaintiff’s rights. For the sake of
clearness it will be convenient to consider these questions in the first
place apart from the statute which legalizes strikes, and in the next
place with reference to that statute. .

1. As to the plaintiff’s rights. He had the ordinary rights of a
British subject. He was at liberty to earn his own living in his own
way, provided he did not violate some special law prohibiting him
from so doing, and provided he did not infringe the rights of other
people. This liberty involved liberty to deal with other persons who
were willing to deal with him. This liberty is a right recognized by

‘Jaw ; its correlative is the general duty of every one not to prevent
the free exercise of this liberty, except so far as his own liberty of
action may justify him in so doing. But a person’s liberty or right
to deal with others is nugatory, unless they are at liberty to deal with
him if they choose to do so. Any interference with their liberty to
deal with him affects him. If such interference is justifiable in point
of law, he has no redress. Again, if such interference is wrongful,
the only person who can sue in respect of it is, as a rule, the person
immediately affected by it; another who suffers by it has usually no
redress; the damage to him is too remote, and it would be obviously
practically impossible and highly inconvenient to give legal redress to
all who suffered from such wrongs. But if the interference is wrong-
ful and is intended to damage a third person, and he is damaged in
fact — in other words, if he is wrongfully and intentionally struck at
through others, and is thereby damnified — the whole aspect of the
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case is changed: the wrong done to others reaches him, his rights are
infringed although indirectly, and damage to him is not remote or un-
foreseen, but is the direct consequence of what has been done. Our
law, as I understand it, is not so defective as to refuse him a remedy
by an action under such circumstances. The cases collected in the
old books on actions on the case, and the illustrations given by the late
Bowen, L. J., in his admirable judgment in the Mogul Steamship Com-
pany’s Case, 23 Q. B. D. 613, 614, may be referred to in support of
the foregoing conclusion, and I do not understand the decision in
Allen v. Flood, (1898) A. C. 1, to be opposed to it.

If the above reasoning is correct, Lumley v. Gye, 2 E. & B. 216, was
rightly decided, as I am of opinion it clearly was. Further, the prin-
ciple involved in it cannot be confined to inducements to break con-
tracts of service, nor indeed to inducements to break any contracts.
The principle which underlies the decision reaches all wrongful acts
done intentionally to damage a particular individual and actually dam-
aging him. ZTemperton v. Russell, (1893) 1 Q. B. 715, ought to have
been decided and may be upheld on this principle. That case was
much criticised in Allen v. Flood, (1898) A. C. 1, and not without
reason ; for, according to the judgment of Lord Esher, the defendants’
liability depended on motive or intention alone, whether anything
wrong was done or not. This went too far, as was pointed out in
Allen v. Flood, (1898) A. C. 1. But in Temperton v. Russell, (1893)
1 Q. B. 715, there was a wrongful act, namely, conspiracy and unjus-
tifiable interference with Brentano, who dealt with the plaintiff. This
wrongful act warranted the decision, which I think was right.

2. I pass on to consider what the defendants did. The appellant
and two of the other defendants were the officers of a trade union, and
the jury have found that the defendants wrongfully and maliciously
induced the customers of the plaintiff to refuse to deal with him, and
maliciously conspired to induce them not to deal with him. There
were similar findings as to inducing servants of the plaintiff to leave
him. What the defendants did was to threaten to call out the union
workmen of the plaintiff and of his customers if he would not dis-
charge some non-union men in his employ. In other words, in order
to compel the plaintiff to discharge some of his men, the defendants
-threatened to put the plaintiff and his customers, and persons lawfully
working for them, to all the inconvenience they could without using
violence. The defendants’ conduct was the more reprehensible be-
cause the plaintiff offered to pay the fees necessary to enable his non-
union men to become members of the defendants’ union; but this
would not satisfy the defendants. The facts of this case are entirely
different from those which this House had to consider in Allen v.
Flood, (1898) A. C.1. In the present case there was no dispute be-
tween the plaintiff and his men. None of them wanted to leave his
employ. Nor was there any dispute between the plaintiff’s customers
and their own men, nor between the plaintiff and his customers, nor
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between the men they respectively employed. The defendants called
no witnesses, and there was no evidence to justify or excuse the con-
duct of the defendants. That they acted as they did in furtherance
of what they considered the interests of union men may probably be
fairly assumed in their favour, although they did not come forward
and say so themselves ; but that is all that can be said for them. No
one can, I think, say that the verdict was not amply warranted by
the evidence. I have purposely said nothing about the black list, as
the learned judge who tried the case considered that the evidence did
not connect the appellant with that list. But the black list was, in
my opinion, a very important feature in the case.

3. The remaining question is whether such conduct infringed the
plaintiff’s rights so as to give him a cause of action. In my opinion,
it plainly did. The defendants were doing a great deal more than ex-
ercising their own rights: they were dictating to the plaintiff and his
customers and servants what they were to do. The defendants were
violating their duty to the plaintiff and his customers and servants,
which was to leave them in the undisturbed enjoyment of their lib-
erty of action as already explained. What is the legal justification or
excuse for such conduct? None is alleged and none can be found.
This violation of duty by the defendants resulted in damage to the
plaintiff — not remote; but immediate and intended. The intention
~ to injure the plaintiff negatives all excuses and disposes of any ques-
tion of remoteness of damage. Your lordships have to deal with a
case, not of damnum absque injuria, but of damnum cum injuria.

Every element necessary to give a cause of action on ordinary
principles of law is present in this case. As regards authorities, they
were all exhaustively examined in the Mogul Steamship Co. v. Mac-
Gregor, (1892) A. C. 25, and Allen v. Flood, (1898) A. C. 1, and it is
unnecessary to dwell upon them again. I have examined all those
which are important, and I venture to say that there is not a single
decision anterior to dllen v. Flood, (1898) A. C.1, in favour of the
appellant. His sheet anchor is Allen v. Flood, (1898) A. C. 1, which
is far from covering this case, and which can only be made to cover it
by greatly extending its operation.

It was contended at the bar that if what was done in this case had
been done by one person only, his conduct would not have been ac-
tionable, and that the fact that what was done was affected by many
acting in concert makes no difference. My Lords, one man without
others behind him who would obey his orders could not have done
what these defendants did. One man exercising the same control over
others as these defendants had could have acted as they did, and, if
he had done so, I conceive that he would have committed a wrong
towards the plaintiff for which the plaintiff could have maintained an-
action. I am aware that in Allen v. Flood, (1898) A. C. 1, Lord
Herschell, (1898) A. C. at pp. 128, 138, expressed his opinion to be
that it was immaterial whether Allen said he would call the men
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out or not. This may have been so in that particular case, as there
was evidence that Allen had no power to call out the men, and the
men had determined to strike before Allen had anything to do with
the matter. But if Lord Herschell meant to say that as a matter of
law there is no difference between giving information that men will
strike, and making them strike, or threatening to make them strike,
by calling them out when they do not want to strike, I am unable to
concur with him. It is all very well to talk about peaceable persua-
sion. It may be that in Allen v. Flood, (1898) A. C. 1, there was
nothing more ; but here there was very much more. What may begin
as peaceable persuasion may easily become, and in trades union dis-
putes generally does become, peremptory ordering, with threats open
or covert of very unpleasant consequences to those who are not per-
suaded. Calling workmen out involves very serious consequences to
such of them as do not obey. Black lists are real instruments of
coercion, as every man whose name is on one soon discovers to his
cost. A combination not to work is one thing, and is lawful. A
combination to prevent others from working by annoying them if
they do is a very different thing, and is prima facie unlawful. Again,
not to work oneself is‘lawful so long as one keeps off the poor-rates,
but to order men not to work when they are willing to work is another
thing. A threat to call men out given by a trade union official to an
employer of men belonging to the union and willing to work with him
is a formn of coercion, intimidation, molestation, or annoyance to
them and to him very difficult to resist, and, to say the least, re-
quiring justification. None was offered in this case.

My Lords, it is said that conduct which is not actionable on the
part of one person cannot be actionable if it is that of several acting
in concert. This may be so where many do no more than one is sup-
posed to do. But numbers may annoy and coerce where one may
not. Annoyance and coercion by many nay be so intolerable as to
become actionable, and produce a result which one alone could not
produce. I am aware of the difficulties which surround the law of
conspiracy both in its criminal and civil aspects; and older views have
been greatly and, if I may say so, most beneficially modified by the
discussions and decisions in America and this country. Amongst
the American cases I would refer especially to Vegelahn v. Guniner,
167 Mass. 92, where coercion by other means than violence, or threats
of it, was held unlawful. In this country it is now settled by the de-
cision of this House in the case of the Mogul Steamship Co., (1892)
A. C. 25; 23 Q. B. D. 598, that no action for a conspiracy lies against
gersons who act in concert to damage another and do damage him,

ut who at the same time merely exercise their own rights and who
infringe no rights of other people. Allen v. Flood, (1898) A. C. 1,
emphasizes the same doctrine. The principle was strikingly illus-
trated in the Scottish Co-operative Society v. Glasgow Fleshers’ Asso-
ciation, 3b Sc. L. R. 645, which was referred to in the course of the
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argument. In this case some butchers induced some salesmen not to
sell meat to the plaintiffs. The means employed were to threaten
the salesmen that if they continued to sell meat to the plaintiffs, they,
the butchers, would not buy from the salesmen. There was nothing
unlawful in this, and the learned judge held that the plaintiffs showed
no cause of action, although the butchers’ object was to prevent the
plaintiffs from buying for co-operative societies in competition with -
themselves, and the defendants were acting in concert.

- The cardinal point of distinction between such cases and the pre-
sent is that in them, although damage was intentionally inflicted on
the plaintiffs, no one’s right was infringed — no wrongful act was
committed ; whilst in the present case the eoercion of the plaintiff’s
customers and servants, and of the plaintiff through them, was an in-
fringement of their liberty as well as his, and was wrongful both to
them and also to him, as I have already endeavoured to show.

" Intentional damage which arises from the mere exercise of the
rights of many is not, I apprehend, actionable by our law as now
settled. To hold the contrary would be unduly to restrict the liberty
of one set of persons in order to uphold the liberty of another set.
According to our law, competition, with all its drawbacks, not only
between individuals, but between associations, and between them and
individuals, is permissible, provided nobody’s rights are infringed.
The law is the same for all persons, whatever their callings: it
applies to masters as well as to men; the proviso, however, is
all-important, and it also applies to both, and limits the rights of
those who combine to lock-out as well as the rights of those
who strike. But coercion by threats, open or disguised, not only of
bodily harm but of serious annoyance and damage, is prima facte, at
‘all events, a wrong inflicted on the persons coerced; and in consid-
ering whether coercion has been applied or not, numbers cannot be
disregarded.

" My Lords, the appellant relied on several authorities besides those
already referred to, which I will shortly notice. No coercion of the
plaintiff’s employer, customers, servants, or friends had to be consid-
ered in Kearney v. Lloyd, 26 L. R. Ir. 268. This is fully shown in
the various judgments now under review.

- In Huttley v. Simmons, (1898) 1 Q. B. 181, the plaintiff was a cab-
driver in the employ of a cab-owner. The defendants were four
members of a trade union who were alleged to have maliciously in-
duced the cab-owner not to employ the plaintiff, and not to let him
have a cab to drive. The report does not state the means employed
to induce the cab-owner to refuse to have any dealings with the plain-
tiff. The learned judge who tried the case held that as to three of
the defendants the plaintiff had no case, and that as to the fourth,
against whom the jury found a verdict, no action would lie because
he had done nothing in itself wrong, apart from motive, and that the
fact that he acted in concert with others made no difference. It is
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difficult to draw any satisfactory conclusion from this case, as the
most material facts are not stated.

I conclude this part of the case by saying that, in my opinion, the
direction given to the jury by the learned judge who tried the case
was correct, 8o far as the liability of the defendants turns on prinei-
ples of common law, and that the objection taken to it by the counsel
for the appellant is untenable. I mean the objection that the learned
judge did not distinguish between coercion to break contracts of ser-
vice, and coercion to break contracts of other kinds, and coercion not
to enter into contracts.

I pass now to consider the effect of the statute 38 & 39 Vict. c. 86.
This act clearly recognizes the legality of strikes and lock-outs up to
a certain point. It is plainly legal now for workmen to combine not
to work except on their own terms. On the other hand, it is clearly
illegal for them or any one else to use force or threats of violence to
prevent other.people from working on any terms which they think
proper. But there are many ways short of violence, or the threat
of it, of compelling persons to act in a way which they do not like.
There are annoyances of all sorts and degrees : picketing is a distinet
annoyance, and if damage results is an actionable nuisance at common
law, but if confined merely to obtaining or communicating informa-
tion it is rendered lawful by the Aect (s. 7). Is a combination to an-
noy a person’s customers, 8o as to compel them to leave him unless he
obeys the combination, permitted by the Act or not? It is not for-
bidden by s. 7; is it permitted by s. 3? I cannot think that it is.
The Court of Appeal (of which I was a member) so decided in Lyons
v. Wilkins, (1896) 1 Ch. 811, in the case of Schoenthal, which arose
there, and is referred to in the judgment of Walker, L. J., at p. 99 of
the printed judgments in this case. This particular point had not to
be reconsidered when Lyons v. Wilkins, (1896) 1 Ch. 811, came be-
fore the Court of Appeal after the decision in Allen v. Flood (see
[1899] 1 Ch. 255, A. C.1901). But Byrne, J., modified the injunction
granted on the first occasion (see [1899] 1 Ch. at pp. 258, 259) by con-
fining it to watching and besetting. He might safely have gone fur-
ther and have restrained the use of other unlawful means; but the
strike was then over, and his modification was not objected to, and
cannot be regarded as an authority in favour of the appellant’s con-
tention. ‘

It must be conceded that if what the defendants here did had been

one by one person it would not have been punishable as a crimed I
cannot myself see that there was in this case any trade dispute be-
tween employers and workmen within the meaning of 8. 3. I am not
at present prepared to say that the officers of a trade union who
create strife by calling out members of the union working for an em-
ployer with whom none of them have any dispute can invoke the
benefit of this section even on an indictment for a conspiracy. .

But assuming that there was a trade dispute within the meaning of
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8. 3, and that an indictment for conspiracy could not be sustained in
a case like this, the difference between an indictmnent for a conspi-
racy and an action for damages occasioned by a conspiracy is very
marked and is well known. An illegal agreement, whether carried
out or not, is the essential element in a criminal case; the damage
done by several persons acting in concert, and not the cnmma.l con-
spiracy, is the important element in the action for damages. Seel
‘Wm. Saund. 229 b, 230, and Barber v. Lesiter, 7 C. B. (v.8.) 175. In
my opinion, it is quite clear that s. 3 has no application to civil
actions : it is confined entirely to criminal proceedings. Nor can I
agree with those who say that the civil liability depends on the crimi-
nality, and that if such conduct as is complained of has ceased to be
criminal it has therefore ceased to be actionable. On this point I will
content myself by saying that I agree with Andrews, J., and those
who concurred with him. It does not follow, and it is not true, that
annoyances which are not indictable are not actionable. The law
relating to nuisances, to say nothing of the law relating to combina-
tions, shows that many annoyances are actionable which are not
indictable, and the principles of justice on which this is held to be 80
appear to me to apply to such cases as these.

My Lords, I will detain your Lordships no longer. Allen v. Flood,
(1898) A. C. 1, is in many respects a very valuable decision, but it
may be easily misunderstood and carried too far.

Your Lordships are asked to extend it and to destroy that individ-
ual liberty which our laws so anxiously guard. The appellant seeks
by means of 4llen v. Flood, (1898) A. C. 1, and by logical reasoning
based upon some passages in the judgments given by the noble Lords
who decided 1t, to drive your Lordships to hold that boycotting by
trades unions in one of its most objectionable forms is lawful, and
gives no cause of action to its victims although they may be pecuni-
arily ruined thereby.

My Lords, so to hold would, in my opinion, be contrary to well-set-
tled principles of English law, and would be to do what is not yet
authorized by any statute or legal decision.

In my opinion this appeal ought to be dismissed with costs.

Order appealed from affirmed, and appeal dismissed with costs.
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(2) Picket.
STATUTE oF LaABoRERS, 23 Ep. III ch. 2.

Item. If any reaper, mower, or other workman or servant, of
what estate or condition that he be, retained in any man’s service, do
depart the same service without reasonable cause or license, before
the term agreed, he shall have pain of imprisonment. And that none
under the same pain presume to procure the same or retain any such
in his service.

SAMUEL WALKER axp Oreers v. MICHAEL CRONIN.

Ix tHE SuPREME JupiciaL Court, MassacHUSETTS, OCTOBER, 1871.
[Reported in 107 Massachusetts Reports, 555.)

WeLLs, J.! The declaration, in its first count, alleges that the de-
fendant did, ¢ unlawfully and without justifiable cause, molest, obstruct
and hinder the plaintiffs from carrying on” their business of manu-
facture and sale of boots and shoes, ¢ with the unlawful purpose of
preventing the plaintiffs from carrying on their said business, and wil-
fully persuaded and induced a large number of persons who were in the
employment of the plaintiffs,” and others ‘¢ who were about to enter
into” their employment, ¢‘to leave and abandon the employment of
the plaintiffs, without their consent and against their will ;” whereby
the plaintiffs lost the services of said persons, and the profits and
advantages they would otherwise have made and received therefrom,
and were put to large expenses to procure other suitable workmen, and
suffered losses in their said business.

This sets forth sufficiently (1) intentional and wilful acts (2) calcu-
lated to cause damage to the plaintiffs in their lawful business, (3) done
with the unlawful purpose to cause such damage and loss, without right
or justifiable cause on the part of the defendant, (which constitutes
malice,) and (4) actual damage and loss resulting.

The general principle is announced in Com. Dig. Action on the Case,
A.: ‘“In all cases where a man has a temporal loss or damage by the
wrong of another, he may have an action upon the case to be repaired

1 Only the opinion of the court is given. — Ep.
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in damages.” The intentional causing of such loss to another, without
justifiable cause, and with the malicious purpose to inflict it, is of itself
a wrong. This proposition seems to be fully sustained by the refer-
ences in the case of Carew v. Rutherford.!

In the case of Keeble v. Hickeringill, as contained in a note to Carring-
ton v. Taylor, both actions being for damages by reason of frightening
wild fowl from the plaintiff’s decoy, Chief Justice Holt alludes to actions
maintained for scandalous words which are actionable only by reason of.
being injurious to a man in his profession or trade, and adds: ¢ How
much more, when the defendant doth an actual and real damage to
another when he is in the very act of receiving profit in his employment.
Now there are two sorts of acts for doing damage to a man’s employment,
for which an action lies ; the one is in respect of a man’s privilege, the
other is in respect of his property.” After considering injuries to a
man’s franchise or privilege, he proceeds: ¢ The other is where a
violent or malicious act is done to a man’s occupation, profession, or
way of getting a livelihood ; there an action lies in all cases.” From
the several reports of this case it is not clear whether the action was
maintained on the ground that the wild ducks were frightened out of
the plaintiff’s decoy, as would appear from 3 Salk. 9, and Holt, 14, 17,
18; or upon the broader one, that they were driven away and pre-
vented from resorting there, as the case is stated in 11 Mod. 74, 130.
But the doctrine thus enunciated by Lord Holt covers both aspects of
the case; as does his illustration of frightening boys from going to
school, whereby loss was occasioned to the master. Of like import is
the case of Tarleton v. M’Gawley, in which Lord Kenyon held that an
action would lie for frightening the natives upon the coast of Africa,
and thus preventing them from coming to the plaintiff’s vessel to trade,
whereby he lost the profits of such trade.

There are indeed many authorities which appear to hold that to con-
stitute an actionable wrong there must be a violation of some definite
legal right of the plaintiff. But those are cases, for the most part
at least, where the defendants were themselves acting in the lawful
exercise of some distinct right, which furnished the defence of a justi-
fiable cause for their acts, except so far as they were in violation of
a superior right in another.

Thus every one has an equal right to employ workmen in his business
or service ; and if, by the exercise of this right in such manner as he
may see fit, persons are induced to leave their employment elsewhere,
no wrong is done to him whose employment they leave, unless a con-
tract exists by which such other person has a legal right to the further
continuance of their services. If such a contract exists, one who
knowingly and intentionally procures it to be violated may be held
liable for the wrong, although he did it for the purpose of promoting
his own business. .

One may dig upon his own land for water, or any other purpose,

1 106 Mass. 1, 10, 11.
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although he thereby cuts off the supply of water from his neighbor’s
well. Greenleaf ». Francis.! It is intimated, in this case, that such
acts might be actionable if done maliciously. But the rights of the
owner of land being absolute therein, and the adjoining proprietor
having no legal right to such a supply of water from lands of another,
the superior right must prevail. Accordingly it is generally held that
no action will lie against one for acts done upon his own land in the
exercise of his rights of ownership, whatever the motive, if they merely
deprive another of advantages, or cause a loss to him, without violating
any legal right ; that is, the motive in such cases is immaterial. Frazier
v. Brown ;2 Chatfield ». Wilson; Mahan v. Brown ; Delhi ». Youmans.?
A similar decision was made in Wheatley ». Baugh ;* but the sugges-
tion in Greenleaf ». Francis was approved so far as this, namely, that
malicious acts without the justification of any right, that is, acts of a
stranger, resulting in like loss or damage, might be actionable; and
the case of Parker v. Boston & Maine Railroad® was referred to as
showing that such loss of advantages previously enjoyed, although not
of vested legal right, might be a ground of damages recoverable agains$
one who caused the loss without superior right or justifiable cause.

Every one has a right to enjoy the fruits and advantages of his own
enterprise, industry, skill and credit. He has no right to be protected
against competition ; but he has a right to be free from malicious and
wanton interference, disturbance or annoyance. If disturbance or loss
come as a result of competition, or the exercise of like rights by others,
it is damnum absque injuria, unless some superior right by contract or
otherwise is interfered with. But if it come from the merely wanton
or malicious acts of others, without the justification of competition or
the service of any interest or lawful purpose, it then stands upon a
different footing, and falls within the principle of the authorities first
referred to.
. It is a well-settled principle, that words, not actionable in themselves
‘ag defamatory, will nevertheless subject the party to an action for any
special damages that may occur to another thereby. Bac. Ab. Slander,
C. The same is true of words spoken in relation to property, or the
title thereto, whereby the party is defeated of a sale, or suffers damage
in any way. Bac. Ab. Action on the Case, I.; Com. Dig. Action on the
Case, C. So also, if, by a wrongful claim of title or lien, the owner is
prevented from perfecting a sale, or a purchaser from obtaining deliv-
ery to himself of goods, an action will lie. Green ». Button.®

In all these cases, the damage for which the recovery is had is not
the loss of the value of actual contracts by reason of their non-fulfilment,
but the loss of advantages, either of property or of personal benefit,
which, but for such interference, the plaintiff would have been able to
attain or enjoy. Indeed, it has been held that loss by the breach of
contract, or the wrongful conduct of another than the defendant, would

1 18 Pick. 117. 2 12 Ohio State, 204. 8 50 Barb. 316.
_4 25 Penn. State, 528. & 8 Cush. 107, _— ¢ 2Cr. M.&R. 707.
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not be recoverable as damages under a per guod. Vicars v. Wilcocks ;*
Morris ». Langdale ; * Bac. Ab. Slander, C.

This doctrine has been doubted, especially in Lumley v. Gye, where
the case of Newman v. Zachary is cited to the contrary. That was an
action on the case, maintained for wrongfully representing to the bailiff
of a manor that a sheep was an estray, in consequence of which it was
wrongfully seized; the reason for the decision being, ‘¢ because the
defendant, by his false practice, hath created a trouble, disgrace and
damage to the plaintiff.” But the distinction is unimportant in a case
like the present, where the damage to the plaintiffs is alleged to have
been the direct result of the wrongful conduct of the defendant, and so
intended by him; except that it is significant of the point that the
existence and defeat of rights by contract are not essential to the main-
tenance of an action for malicious wrong, when the defendant has no
pretext of justifiable cause.

The case of Green v. Button® is especially in point in this connec-
tion. The defendant, by means of a false claim of a lien, and of words
discrediting the plaintiff, induced one who had sold goods to the plain-
tiff to refuse to deliver them, whereby he was injured in his business.
The court, alluding to the doubts that had been expressed as to Vicars
v. Wilcocks and Morris v. Langdale, and without deciding that question,
distinguished the case under consideration, on the ground that, the
goods not having been paid for, there was no absolute contract to
deliver, upon which the plaintiff could have his remedy against the
seller; that is, as the delivery was prevented by the wrongful conduct
of the defendant, and there was no binding contract broken by the
seller, therefore the plaintiff was entitled to recover in his action on the
case per quod.

In Gunter v. Astor,) an action was maintained for enticing away
workmen from their employment for a piano manufacturer. They were
not hired for a limited time, but worked by the piece. The discussion
indicates that damages were considered to be recoverable for the
breaking up or disturbance of the business of the plaintiff, whereby he
suffered the loss of his usual profits for a long period. The grounds
of damage were apparently regarded as altogether independent of the
mere loss of any contracts with the workmen.

In Benton v. Pratt,® it is held that proof of loss by the plaintiff of
what he would otherwise have obtained, though there was no contract
for it which he could enforce, will sustain an action for the wrong-
ful conduct by which the loss was occasioned.

The difficulty in such cases is to make certain, by proof, that there
has been in fact such loss as entitles the party to reparation; but that
difficulty is not encountered in the present stage of this case, where all
the facts alleged are admitted by the demurrer. The demurrer also

1 8 East, 1. 22B. &P. 284. ° 32Cr. M. &R. 707.
¢ 4 J, B. Moore, 12. . § 2 Wend. 385.
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admits the absence of any justifiable cause whatever. This decision is
made upon the case thus presented, and does not apply to a case of
interference by way of friendly advice, honestly given; nor is it in
denial of the right of free expression of opinion. We have no occasion
now to consider what would constitute justifiable cause.

The second and third counts recite contracts of the plaintiffs with
their workmen for the performance of certain work in the manufacture
of boots and shoes; and allege that the defendant, well knowing
thereof, with the unlawful purpose of hindering and preventing the
plaintiffs from carrying on their business, induced said persons to
refuse and neglect to perform their contracts, whereby the plaintiffs
suffered great damage in their business.

It is a familiar and well-established doctrine of the law upon the
relation of master and servant, that one who entices away a servant,
or induces him to leave his master, may be held liable in damages
therefor, provided there exists a valid contract for continued service,
known to the defendant. It has sometimes been supposed that this
doctrine sprang from the English Statute of Laborers, and was confined
to menial service. But we are satisfied that it is founded upon the
legal right derived from the contract, and not merely upon the relation
of master and servant; and that it applies to all contracts of employ-
ment, if not to contracts of every description.

In Hart v. Aldridge, it was applied to a case very much like the
present.

In Gunter v. Astor,! it was applied to the enticing away of workmen
not hired for & limited or constant period, but who worked by the piece
for a piano manufacturer.

In Sheperd ». Wakeman,? it was applied to the loss of a contract of
marriage by reason of a false and malicious letter claiming a previous
engagement.

In Winsmore v. Greenbank, the-détendant was held liable in damages
for unlawfully and unjustly ¢ procuring, enticing and persuading” the
plaintiff’s wife to remain away from him, whereby he lost the comfort
and society of his wife, and the profit and advantage of her fortune.

In Lumley v. Gye, the plaintiff had engaged Miss Wagner to sing
in his opera, and the defendant knowingly induced her to break her
contract and refuse to sing. It was objected that the action would
not lie, because her contract was merely executory, and she had never
actually entered into the service of the plaintiff; and Coleridge, J.,
dissented, insisting that the only foundation for such an action was the
Statute of Laborers, which did not apply to service of that character ;
but after full discussion and deliberation it was held that the action
would lie for the damages thus caused by the defendant.

In Boston Glass Manufactory v. Binney,® which was for inducing
workmen, skilled in several departments of glass-making, to leave the

1 47, B, Moore, 13. 3 8id. 79. 8 4 Pick. 425,
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employment of the plaintiff, it was not suggested that the defendants
would not have been liable if there had been an existing contract
between the plaintiff and the workmen.

Upon careful consideration of the authorities, as well as of the prin-
ciples involved, we are of opinion that a legal cause of action is
sufficiently stated in each of the three counts of the declaration.

Demurrer overruled.

P. P. SHERRY anp OtmERs v. C. E. PERKINS AND ANOTHER.
Ix THE SUPREME JUDICIAL COURT OF MASSACHUSETTS, JUNE 19, 1888.
[Reported in 147 Massachusetts Reports, 212.]

W. ALLEN, J.! The case finds that the defendants entered, with
others, into a scheme, by threats and intimidation, to prevent persons
in the employment of the plaintiffs from continuing in such employ-
ment, and to prevent others from entering into such employment; that
the banners with their inscriptions were used by the defendants as part
of the scheme; and that the plaintiffs were thereby injured in their
business and property.

The act of displaying banners with devices, as a means of threats
and intimidation to prevent persons from entering into or continuing in
the employment of the plaintiffs, was injurious to the plaintiffs, and
illegal at common law and by statute. Walker v. Cronin. We think that
the plaintiffs are not restricted to their remedy by an action at law, but
are entitled to relief by injunction. The acts and the injury were con-
tinuous. The banners were used more than three months before the
filing of the plaintiffs’ bill, and continued to be used at the time of the
hearing. The injury was to the plaintiffs’ business, and adequate
remedy could not be given by damages in a suit at law.

The wrong is not, as argued by the defendants’ counsel, a libel upon
the plaintiffs’ business. It is not found that the inscriptions upon the
banners were false, nor do they appear to have been in disparagement
of the plaintiffs’ business. The scheme in pursuance of which the ban-
ners were displayed and maintained was to injure the plaintiffs’ busi-
ness, not by defaming it to the public, but by intimidating workmen, so
a8 to deter them from keeping or making engagements with the plain-
tiffs. The banner was a standing menace to all who were or wished to
be in the employment of the plaintiffs, to deter them from entering the
plaintiffs’ premises. Maintaining it was a continuous unlawful act, in-
jurious to the plaintiffs’ business and property, and was a nuisance such

1 Only the opinion of the court is given. — Ep.
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as a court of equity will grant relief against. Gilbert v. Mickle;?
Springhead Spinning Co. v. Riley.?

Boston Diatite Co. v. Florence Manuf. Co.? was a case of defama-
tion only. Some of the language in Springhead Spinning Co. v. Riley
has been criticised, but the decision has not been overruled. See Boston
Diatite Co. v. Florence Manuf. Co., ubt supra; Prudential Assurance
Co. ». Knott ;* Saxby v. Easterbrook ;® Thorley’s Cattle Food Co. v.
Massam ;* Thomas ». Williams;” Day v. Brownrigg;® Gaskin v.
Balls ;° Hill ». Davies : * Hermann Loog v. Bean."!

Decree for the plaintiffs.

REINECKE COAL MINING CO. v. WOOD.

Ixn TEE CIecuir Court oF THE UNITED STATES, 1901.
[Reported 112 Fed. Rep. 477.]

Evans, District Judge. A great number of affidavits ‘were filed
at the hearing, and have been read; and, while much® very positive
conflict of statement has been found in them, enough appears to war-
rant the conclusion that, as a direct result of their agreement with
the Central City operators and others, the United Mine Workers
organization determined to make what is somewhat remarkably called
a “striking district” out of that portion of the territory of Hopkins,
Christian, and Webster counties where coal mining is carried on, and
to force the operators there to yield to their demands by means of the
terror inspired by the tactics adopted and tenaciously pursued, of
having a large force encamped in the immediate neighborhood of the
mines in that territory, and, by the feelings to be thus excited and
the terror to be thus inspired, to compel non-union labor employed
there to join the United Mine Workers, and thereafter to strike if
the Indianapolis scale of prices was not adopted by their employers.
There was no strike then or since pending at any of the mines in the
Hopkins county district. There appears to have been little or no dis-
content among the laborers employed there. The scale of prices
under which they were working was satisfactory to most, if not all,
of them, and to those who employed and paid them. They did not
at that time, in any large numbers, appear to desire to join any
union, and the subsequent presence of the armed camp could in no

.1 4 Sandf. Ch. 357. 2 L. R. 6 Eq. 551, 8 114 Mass. 69.
¢ L. R. 10 Ch. 142. $ 3C. P. D. 339. ¢ 14 Ch. D. 768.

. 714 Ch. D. 864. ' 8 10 Ch. . 294, 9 138 Ch. D. 324.
10 21 Ch. D. 798. 1 26 Ch. D. 306.

[
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way benefit them. The whole scheme was to benefit another certain
class of miners, not resident in -that district, and who worked else-
where, by forcing the operators in the Hopkins county district to do
what neither themselves nor their employés desired to do. If we
agree that the mine owners in what we may briefly call the “Central
City District ” were not particeps criminis to all the troubles in the
Hopkins county district, and responsible equally with their co-con-
tractors for the results of the encampments and of the armed and
unlawful operations there, we must nevertheless conclude that their
contract with the labor unions, to which we have referred, was the
direct cause of the invasion of that district, and the terrorizing at-
tempt made there to put that agreement into effective operation;
they in the mean time being exempt alike from similar assaults and
from the Indianapolis scale of wages. As before stated, there was
little or no discontent in the Hopkins county district. There was
no request nor desire, so far as the evidence shows, for the aid of
the labor association known as the United Mine Workers. On the
-contrary, it was undesired and vigorously repelled both by the em-
ployers and a vast majority of the employés. Nevertheless, the de-
fendants and those associated with them determined to bring these
unwilling persons to the terms the defendants desired to dictate,
and, with that sole object in view, organized the armed camp near
Madisonville, and one near complainants’ mines, and in this way
sought to accomplish their own selfish objects at any cost. This, -
as already intimated, was mostly done before the complainant owned
its property, but the object was not accomplished, and the effort
was continued in the same way and by the same means until this
suit was actually brought. It cannot be that this course was not
meant to be an attempt to compel the complainant, by force and
intimidation, to yield to the defendants’ wishes and demands. The
encampment of armed men in the vicinity of the mines was not
meant for gentle persuasion or peaceable argument. Peaceable and
argumentative persuasion is entirely admissible, but is not accom-
plished nor intended to be accomplished in that manner. The con-
duct of the defendants, on the contrary, had all the elements of
terror and intimidation; and those elements, being intentionally
present, were indubitably designed to compel the complainant to
accede to demands it had the lawful right to decline or reject at its
option. A court cannot shut its eyes to propositions so palpable.
The right to employ whom one wishes, the correlative right to hire
to whom one pleases, for wages satisfactory to both, and the right
of the same parties to abandon or dissolve the relations thus as-
sumed, are undeniable. The right of each party to strive to obtain
the terms most beneficial to himself, and the right of a number of
persons similarly situated to unite to accomplish such ends, must
be admitted by all. And it follows as a resultant from the latter
proposition that individuals having similar interests may by all peace-
able and argumentative means persuade others to join with them
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in their efforts to do what they fairly consider to be beneficial to
themselves as a class, but the safety and preservation of these great
and inestimable rights in a free country depend in no small de-
gree upon their recognition and upon their being respected by all
persons alike. They are rights which belong to all in common, and
not to one class only. The employer and the employé, in what-
ever business they may be engaged, either in plain merchandising
or farming, or in conducting the most extensive manufacturing or
other business, must have rights which are equal; and both sides
must understand, must respect, and must act upon that principle
whenever it applies. When either side to a contention over diverse
interests of this character can, by superior force or other means
of intimidation, compel the other side to such controversy to yield
to its demands, anarchy and oppression have begun, and there is
no assurance that in the next encounter the other side may not be
the victors, and thus might and force and power, instead of just
legal principles, may dictate the standard of right to which all must
conform. The only course that is safe for all — the few or the many,
the weak or the powerful —is rigorously to require that each party
to all such controversies shall recognize the equal rights of all.
It is the duty of the courts, upon all proper occasions, to see that
this is done, and to apply these principles in all cases that come
before them. With this rule as a guide, there is no difficulty in
solving the problem presented by the record in this case. The em-
ployer and (in the main) the employés in this instance were alike
content. They must be presumed to have understood their own
condition and needs, and what was best for themselves; and they
were not requiged to subordinate their interests or their wishes to
those of miners in distaut localities or states, where what might be
entirely different conditions would make the Indianapolis scale of
wages more equitable and proper for those who desired -to adopt
it. They had the right to be left free to pursue their own course
about matters exclusively of their own concern. The agreement De-
_ tween the laborer and the employer was one which it was the mutual
right of both to make, and one which constituted a material and
valuable interest in both, and one in which they had the right not
to be disturbed by persons who clearly had no right to do so either
by force, or by the appearance of force, nor by any threats or other
forms of intimidation. This right thus possessed was a valuable
property right, — valuable to the laborer, but none the less so to the
employer. The intrusion of the defendants, so long as mere peace-
ful argument and persuasion were used, was in no way violative of
the rights of the complainant; but, when that persuasion took the
‘form of the multitudinous camp and the gun and the pistol and the
armed force, it passed the bounds of legal right, and entitled the
complainant to its lawful remedies against it, quite as much, to say
the least, as “ picketing,” or “ besetting,” which are held to be a nui-
sance, and suppressible as such. ' If picketing may be so treated, then
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a fortiori the conduct of the defendants should be prohibited. If this

_court cannot, in a case like this, protect the rights of a citizen when
assailed as those of the complainant have been in this instance, there
is a decrepitude in judicial power which would be mortifying to
every thoughtful man. It is conceived that there is no such im-
potency, and there should be no lack of promptness in exercising
in the premises all the power the court possesses. Quite true it
may be that the exertion of executive power would be more de-
sirable in cases like this, but that abstract proposition in no wise
exempts the court from ' the duty of protecting the rights of the
litigant when a proper case is presented. It has not been deemed
useful to cite authorities in support of principles so well settled as
those upon which the court must proceed in this case, but it may
be well to mention the cases of In 7e Debs, 1568 U. 8. 564, 15 Sup.
Ct. 900, 39 L. Ed. 1092, and Quinn v. Leatham, [1901] App. Cas. 495,
as covering the whole ground. -

As already intimated, the court has not failed to notice the ex- .

treme conflict in the testimony presented by the respective sides,
and an attempt to reconcile those conflicts would obviously be un-
availing. It may not. be inappropriate, however, to say that the
statement so positively made in the affidavit of one of the chief
officers of the local association of United Mine Workers to the
effect that Henry Taylor was murdered in cold blood is so palpably
refuted and shown to be so utterly false by the record, and by the
court of appeals in its decision in the proceedings which resulted
from that unfortunate event, that discredit is thrown upon the equally
positive statements made in the other affidavits. A careful consid-
eration of the testimony leaves the court in no doubt that the aver-
ments of the bill are substanially true, and, this being so, the mo-
tion for the injunction pendente lite will be sustained, in order to
prevent great and prohably irreparable injury. The testimony also
leaves upon the mind of the court, as before stated, the pleasurable
assurance that the temporary restraining order has been productive
of good; and, if this be so, the court should hesitate to do any-
thing to destroy or impair that beneficial result.

The motion for an injunction pendente lite according to the prayer
of the bill is sustained, and counsel will prepare and submit proper
orders to that effect.

VEGELAHN v. GUNTNER.
In THE SuprEME COURT OF MASSACHUSETTS, 1896.
[Reported 167 Mass. 921]
ALLEN, J. The principal question in this case is whether the de-

fendants should be enjoined against maintaining the patrol. ‘The
1 Opinion only is printed. — Ep,
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report shows that, following upon a strike of the plaintiff’s workmen,
the defendants conspired to prevent him from getting workmen, and
thereby to prevent him from carrying on his business, unless and until
he*should adopt a certain schedule of prices. The means adopted
were persuasion and social pressure, threats of personal injury or un-
lawful harm conveyed to persons employed or seeking employment,
and a patrol of two men in front of the plaintiff’s factory, maintained
from half-past six in the morning till half-past five in the afternoon,
on one of the busiest streets of Boston. The number of men was
greater at times, and at times showed some little disposition to stop
the plaintiff’s door. The patrol proper at times went further than
simple advice, not obtruded beyond the point where the other person
was willing to listen ; and it was found that the patrol would probably
be continued, if not enjoined. There was also some evidence of per-
suasion to break existing contracts:

The patrol was maintained as one of the means of carrying out the
defendants’ plan, and it was used in combination with social pressure,
threats of personal injury or unlawful harm, and persuasion to break
existing contracts. It was thus one means of intimidation indirectly
to the plaintiff, and directly to persons actually employed, or seeking
to be employed, by the plaintiff, and of rendering such employment
unpleasant or intolerable to such persons. Such an act is an unlaw-
ful interference with the rights both of employer and of employed.

- An employer has a right to engage all persons who are willing to
work for him, at such prices as may be mutually agreed upon; and

persons employed or seeking employment have a corresponding right .

to enter into or remain in the employment of any person or corpora~ :

tion willing to employ them. These rights are secured by the Con-
stitution itself. Commonwealth v. Perry, 155 Mass. 117; People v.
G'illson, 109 N. Y. 389 ; Braceville Coal Co. v. People, 147 111. 66, 71;
Ritchie v. People, 1565 111. 98; Low v. Rees Printing Co., 41 Neb. 127,
No one can lawfully interfere by force or intimidation to prevent
"employers or persons employed or wisling to be employed from the
exercise of these rights. In Massachusetts, as in some other States,
it is even made a criminal offence for one by intimidation or force to
prevent or seek to prevent a person from entering into or continuing
in the employment of a person or corporation. Pub. Sts. c. 74, § 2.
Intimidation is not limited to threats of violence or of physical injury
to person or property. It has a broader signification, and there also
may be a moral intimidation which is illegal. Patrolling or picketing,
under the circumstances stated in the report, has elements of intimi-
dation like those which were found to exist in Skerry v. Perkins, 147
Mass. 212. It was declared to be unlawful in Regina v. Druitt, 10
Cox C. C. 592; Regina v. Hibbert, 13 Cox C. C. 82; and Regina v.
Bauld, 13 Cox C. C. 282. It was assumed to be unlawful in Zrollope
v. London Building Trades Federation,11 T. L. R. 228, though in that
case the pickets were withdrawn before the bringing of the bill. The
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patrol was an unlawful interference both with the plaintiff and with
the workmen, within the principle of many cases, and, when instituted
for the purpose of interfering with his business, it became a private
nuisance. See Carew v. Rutherford, 106 Mass. 1; Walker v. Cronin,
107 Mass. 555 ; Barr v. Essex Trades Council, 8 Dick. 101; Murdock
. V. Walker,152 Penn. St. 595; Wick China Co. v. Brown, 164 Penn.
St. 449; Ceur d’Alene Consolidated & Mining Co. v. Miners' Union,
51 Fed. Rep. 260; Temperton v. Russell, [1893] 1 Q. B. 715; Flood
v. Jackson, 11 T. L. R. 276 ; Wright v. Hennessey, a case before Baron
Pollock, 52 Alb. L. J. 104; Judge v. Bennett, 36 W. R. 103 ; Lyons v.
dezm, [1896] 1 Ch. 811

The defendants contend that these acts were justifiable, because
they were only seeking to secure better wages for themselves by com-
pelling the plaintiff to accept their schedule of wages. This motive
or purpose does not justify maintaining a patrol in front of the plain-
tiff’s premises, as a means of carrying out their conspiracy. A com-
bination among persons merely to regulate their own conduct is within
allowable competition, and is lawful, although others may be indi-
rectly affected thereby. But a combination to do injurious acts ex-
pressly directed to another, by way of intimidation or constraint,
either of himself or of persons employed or seeking to be employed
by him, is outside of allowable competition, and is unlawful. Various
decided cases fall within the former class, for example: Worthington
v. Waring, 157 Mass. 421; Snow v. Wheeler, 113 Mass. 179; Bowen
V. Matheson, 14 Allen, 499 ; Commonwealth v. Hunt, 4 Met. 111 Hey-
wood v. Tillson, T6 Ma.me, 225; Cote v. Murphy, 159 Penn. St 420;
Bohn Manuf. Co. v. Hollis, 64 Minn. 223; Mogul Steamship Co. v'.
McGregor, [1892] A. C. 25; Curran v. Treleaven, [1891] 2 Q. B. 545,
561. The present case falls within the latter class.

Nor does the fact that the defendants’ acts might subject them to
an indictment prevent a court of equity from issuing an injunction.
It is true that ordinarily a court of equity will decline to issue an
injunction to restrain the commission of a erime; but a continuing
injury to property or business may be enjoined, although it may also
be punishable as a nuisance or other crime. Sherry v. Perkins, 147
Mass. 212. In re Debs, 158 U. 8. 564, 593, 599; Baltimore & Potomac
Rawroad v. Fifth Baptist Church, 108 U. 8. 317, 329; Cranford v.
Tyrrell, 128 N. Y. 341, 344 ; Gilbert v. Mickle, 4 Sandf. Ch. 357;
Mobile v. Louisville & Nashville Railroad, 84 Ala. 115, 126 ; Arthur
v. Oakes, 63 Fed. Rep. 310; Zoledo, Ann Arbor, & North Michigan
Railway v. Pennsylvania Co., 54 Fed. Rep. 730, 744; Emperor of
Austria v. Day, 3 DeG., F. & J. 217, 239, 240, 253 ; Hermann Loog v.
Bean, 26 Ch. D. 306, 314, 316, 317 ; Monson v. Tussaud, [1894] 1 Q. B.
671, 689, 690, 698.

A question is also presented whether the court should enjoin such
interference with persons in the employment of the plaintiff who are
not bound by contract to remain with him, or with persons who are
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not under any existing contract, but who are seeking or intending to
enter into his employment. A conspiracy to interfere with the plain-
tiff’s business by means of threats and intimidation, and by maintain-
ing a patrol in front of his premises in order to prevent persons from
entering his employment, or in order to prevent persons who are in
his employment from continuing therein, is unlawful, even though
such persons are not bound by contract to enter into or to continue
in his employment; and the injunction should not be so limited as to
relate only to persons who are bound by existing contracts. Walker
v. Cronin, 107 Mass. 555, 565; Carew v. Rutherford, 106 Mass. 1;
Sherry v. Perkins, 147 Ma.ss 212 Temperton v. Russell, [1893] 1 Q
B. 715, 728, 731; Flood v. Jackson, 11 L. T. R. 276.

In the opinion of a majority of the court the injunction should be
in the form origina.lly issued. So ordered.

[The opinion of Fierp, C. J., is omitted. His conclusion was,
“that the decree entered by Mr. Justice Holmes should be affirmed
without modification.”]

HoLmes, J. In s case like the present, it seems to me that, what-
ever the true result may be, it will be of advantage to sound thinking
to have the less popular view of the law stated, and therefore, although
when I have been unable to bring my brethren to share my convictions
my almost invariable practice is to defer to them in silence, I depart
from that practice in this case, notwithstanding my unwillingness to
do so in support of an already rendered judgment of my own.

In the first place, a word or two should be said as to the meaning
of the report. I assume that my brethren construe it as I meant it
to be construed, and that, if they were not prepared to do so, they
would give an opportunity to the defendants to have it amended in
accordance with what I state my meaning to be. There was no proof
of any threat or danger of a patrol exceeding two men, and as of
course an injunction is not granted except with reference to what
there is reason to expect in its absence, the question on that point is
whether a patrol of two men should be enjoined. Again, the defend-
ants are enjoined by the final decree from intimidating by threats,
express or implied, of physical harm to body or property, any person
who may be desirous of entering into the employment of the plaintiff
so far as to prevent him from entering the same. In order to test the
correctness of the refusal to.go further, it must be assumed that the
defendants obey the express prohibition of the decree. If they do
not, they fall within the injunction as it now stands, and are liable
to summary punishment. The important difference between the pre-
liminary and the final injunction is that the former goes further, and
forbids the defendants to interfere with the plaintiff’s business « by
any scheme . . . organized for the purpose of . . . preventing any
person or persons who now are or may hereafter be . . . desirous of
entering the [plaintiff’s employment] from entering it.” I quote only
a part, and the part which seems to me most objectionable. This in-
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cludes refusal of social intercourse, and even organized persuasion or
argument, although free from any threat of violence, either express
or implied. And this is with reference to persons who have a legal
right to contract or not to contract with the plaintiff, as they may see
fit. Interference with existing contracts is forbidden by the final
decree. I wish to insist a little that the only point of difference
which involves a difference of principle between the final decree gnd
the preliminary injunction which it is proposed to restore, is what I
have mentioned, in order that it may be seen exactly what we are to
discuss. It appears to me that the judgment of the majority turns in
part on the assumption that the patrol necessarily carries with it a
threat of bodily harm. That assumption I think unwarranted, for the
reasons which I have given. Furthermore, it cannot be said, I think,
that two men walking together up and down a sidewalk and speaking
to those who enter a certain shop do necessarily and always thereby
convey a threat of force. I do not think it possible to discriminate,
and to say that two workmen, or even two representatives of an organ-
ization of workmen, do, — especially when they are, and are known
to be, under the injunction of this court not to do so. See Stimson,
Handbook to Labor Law, § 60, esp. pp. 290, 298, 299, 300; Regina v.
Shepherd, 11 Cox C. C. 325. I may add, that I'think the more intel-
ligent workingmen believe as fully as I do that they no more can be
permitted to usurp the State’s prerogative of force than can their oppo-
nents in their controversies. But if I am wrong, then the decree as
it stands reaches the patrol, since it applies to all threats of force.
‘With this I pass to the real difference between the interlocutory and
the final decree. )

I agree, whatever may be the law in the case of a single defendant,
Rice v. Albee, 164 Mass. 88, that when a plaintiff proves that several
persons have combined and conspired to injure his business, and have
done acts producing that effect, he shows temporal damage and a cause
of action, unless the facts disclose, or the defendants prove, some
ground of excuse or justification. And I take it to be settled, and
rightly settled, that doing that damage by combined persuasion is
actionable, as well as doing it by falsehood or by force. Walker v.
Cronin, 107 Mass. 555 ; Morasse v. Brochu, 161 Mass. 567; Tasker v.
Stanley, 153 Mass. 148. -

Nevertheless, in numberless instances the law warrants the inten-
tional infliction of temporal damage because it regards it as justified.
It is on the question of what shall amount to a justification, and more
especially on the nature of the considerations which really determine
or ought to determine the answer to that question, that judicial rea-
soning seems to me often to be inadequate. The true grounds of
decision are considerations of policy and of social advantage, and it is
vain to suppose that solutions can be attained merely by logic and
the general propositions of law which nobody disputes.- Propositions
as to public policy rarely are unanimously accepted, and still more
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rarely, if ever, are capable of unanswerable proof. They require a
special training to enable any one even to form an intelligent opinion
about them. In the early stages of law, at least, they generally are
acted on rather as inarticulate instincts than as definite ideas for
which a rational defence is ready.

To illustrate what I have said in the last paragraph, it has been
the law for centuries that a man may set up a business in a country
town too small to support more than one, although he expects and
intends thereby to ruin some one already there, and succeeds in his
intent. In such a case he is not held to act “unlawfully and without
justifiable cause,” as was alleged in Walker v. Cronin and Rice v.
Albee. The reason, of course, is that the doctrine generally has been
accepted that free competition is worth more to society than it costs,
and that on this ground the infliction of the damage is privileged.
Commonwealth v. Hunt, 4 Met. 111, 134. Yet even this proposition
nowadays is disputed by a considerable body of persons, including
many whose intelligence is not to be denied, little as we may agree
with them. '

I have chosen this illustration partly with reference to what I have
to say next. It shows without the need of further authority that the
policy of allowing free competition justifies the intentional inflicting
of temporal damage, including the damage of interference with a
man’s business, by some means, when the damage is done not for its
own sake, but as an instrumentality in reaching the end of victory in
the battle of trade. In such a case it cannot matter whether the plain-
tiff is the only rival of the defendant, and so is aimed at specifically,
or is one of a class all of whom are hit. The only debatable ground
is the nature of the means by which such damage may be inflicted.
‘We all agree that it cannot be done by force or threats of force. We
all agree, I presume, that it may be done by persuasion to leave a
rival’s shop and come to the defendant’s. It may be done by the
refusal or withdrawal of various pecuniary advantages which, apart
from this consequence, are within the defendant’s lawful control. It
may be done by the withdrawal, or threat to withdraw, such advan-
tages from third persons who have a right to deal or not to deal with
the plaintiff, as a means of inducing them not to deal with him either
as customers or servants. Commonwealth v. Hunt, 4 Met. 111, 132,
133; Bowen v. Matheson, 14 Allen, 499; Heywood v. Tillson, 75 Maine,
225; Mogul Steamship Co. v. McGregor, [1892] A. C. 25.

I pause here to remark that the word  threats” often is used as if,
when it appeared that threats had been made, it appeared that unlaw-
ful conduct had begun. But it depends on what you threaten. Asa
general rule, even if subject to some exceptions, what you may do in
a certain event you may threaten to do, that is, give warning of your
intention to do in that event, and thus allow the other person the
chance of avoiding the consequences. So as to “compulsion,” it de-
pends on how you “compel.” Commonwealth v. Hunt, 4 Met. 111,
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133. 8o as to “annoyance” or ¢intimidation.” Connor v. Kent,

. Curran v. Treleaven, 17 Cox C. C. 354, 367, 368, 370. In Sherryv.

. Perkins, 147 Mass. 212, it was found as a fact that the display of ban-
ners which was enjoined was part of a scheme to prevent workmen
from entering or remaining in the plaintiff’s employment, “ by threats
and intimidation.” The context showed that the words as there used
meant threats of personal violence, and intimidation by causing fear
of it. ’ :

I have seen the suggestion made that the conflict between employers
and employed is not competition. But I venture to assume that none
of my brethren would rely on that suggestion. If the policy on which
our law is founded is too narrowly expressed in the term free compe-
tition, we may substitute free struggle for life. Certainly the policy
is not limited to struggles between persons of the same class competing
for the same end. It applies to all conflicts of temporal interests.

So far, I suppose, we are agreed. But there is a notion which lat-
terly has been insisted on a good deal, that a combination of persons
to do what any one of them lawfully might do by himself will make
the otherwise lawful conduct unlawful. It would be rash to say that
some as yet unformulated truth may not be hidden under this propo-
sition. But in the general form in which it has been presented and
accepted by many courts, I think it plainly untrue, both on authority
and on principle. Commonwealth v. Hunt, 4 Met. 111; Randall v. .
Hazelton, 12 Allen, 412, 414. There was combination of the most
flagrant and dominant kind in Bowen v. Matheson and in the Mogul
Steamship Company’s case, and combination was essential to the suc-
cess achieved. But it is not necessary to cite cases; it is plain from
the slightest consideration of practical affairs, or the most superficial
reading of industrial history, that free competition means combina-
tion, and that the organization of the world, now going on so fast,
means an ever increasing might and scope of combination. It seems
to me futile to set our faces against this tendency. Whether bene-
ficial on the whole, as I think it, or detrimental, it is inevitable, unless
the fundamental axioms of society, and even the fundamental condi-
tions of life, are to be changed.

One of the eternal conflicts out of which life is made up is that
between the effort of every man to get the most he can for his services,
and that of society, disguised under the name of capital, to get his
services for the least possible return. Combination on the one side is
patent and powerful. Combination on the other is the necessary and
desirable counterpart, if the battle is to be carried on in a fair and
equal way. I am unable to reconcile Temperton v. Russell, [1893] 1
Q. B. 715, and the cases which follow it, with the Mogul Steamship
Company case. But Temperton v. Russell is not a binding authority
here, and therefore I do not think it necessary to discuss it.

. If it be true that workingmen may combine with a view, among
- other things, to getting as much as they can for their labor, just as
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capital may combine with a view to getting the greatest possible re-
turn, it must be true that when combined they have the same liberty
that combined capital has to support their interests by argument,
persuasion, and the bestowal or refusal of those advantages which
they otherwise lawfully control. I can remember when many people
thought that, apart from violence or breach of contract, strikes were
wicked, as organized refusals to work. I suppose that intelligent
economists and legislators have given up that notion to-day. I feel
pretty confident that they equally will abandon the idea that an organ-
ized refusal by workmen of social intercourse with a man who shall
enter their antagonist’s employ is wrong, if it is dissociated from any
threat of violence, and is made for the sole object of prevailing if pos-
sible in a contest with their employer about the rate of wages. The
fact, that the immediate object of the act by which the benefit to -
themselves is to be gained is to injure their antagonist, does not neces-
sarily make it unlawful, any more than when a great house lowers the
price of certain goods for the purpose, and with the effect, of driving
a smaller antagonist from the business. Indeed, the question seems
to me to have been decided as long ago as 1842 by the good sense of
Chief Justice Shaw, in Commonwealth v. Hunt, 4 Met. 111. I repeat
at the end, as I said at the beginning, that this is the point of differ-
ence in principle, and the only one, between the interlocutory and the
final decree. See Regina v. Skepherd, 11 Cox C. C. 325; Connor v.
Kent, Gibson v. Lawson, Curran v. Treleaven, 17 Cox C. C. 354.

The general question of the propriety of dealing with this kind of
case by injunction I say nothing about, because I understand that the
defendants have no objection to the final decree if it goes no further,
and that both parties wish a decision upon the matters which I have
discussed. ‘
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JERSEY CITY PRINTING CO. v. CASSIDY ET Als.
1902. 63 New Jersey Equity, 759.

O~ motion, on order to show cause, for an injunction to restrain
defendants, former employes of the complainant, and now on strike,
from unlawful interference with the complainant’s business, the em-
ployment of workmen, &c. Heard on bill, answer and affidavits.

Upon filing the bill an order was made restraining the defendants
‘from in any manner knowingly and intentionally causing or attempting to cause by
threats, offers of money, payment of money, offering to pay or the payment of transportation
expenses, inducements or persuasions to any employe of the complainant under contract to
render service to it to break such contract by quitting such service; from any and all per-
sonal molestation of persons willing to be employed by complainant with intent to coerce
such persons to refrain from entering such employment; from addressing persons willing to
be employed by complainant against their will and thereby causing them personal annoyance
with a view to persuade them to refrain from such employment; from loitering or picketing in
the streets near the premises of complainant, Nos. 68 and 70 York street, and No. 37 Mont-
gomery street, Jersey City, with intent to procure the personal molestation and annoyance of
persons employed or willing to be employed by complainant and with a view to cause persons
so employed to quit their employment, or persons willing to be employed by complainant to
refrain from such employment; from entering the premises of complainant, Nos. 68 and 70
York street, Jersey City, against its will with intent to interfere with its business; from vio-
lence, threats of violence, insults, indecent talk, abusive epithets practiced upon any persons
without their consent with intent to coerce them to refrain from entering the employment of
complainant, or to leave its employment.’’

Mr. George G. Tennant, for the complainant.

Mr. John J. Fallon, for the defendants.

StevENsoN, V. C. (orally). The bill is filed to restrain a body of
workmen, who are on a strike, and other persons associated with
them, from doing certain things which are alleged to be injurious to
the complainant, their former employer. The things that they are
restrained from doing are specified in the restraining order. That
order was not made hastily. It was formulated with care on the part
of the court, and I do not understand that counsel for the defendant
criticises its terms on the ground that they are too broad. The de-
fence is that the persons who are enjoined have not been doing, and
are not threatening now to do, any of those things that are inter-
dicted. That is the sum and substance of the defence, which has
been presented by a great many affidavits and with very great force.

The order does not interfere with the right of the workman to cease
his employment for any reasons that he deems sufficient. It does not
undertake to say that workmen may not refuse to be employed if cer-
tain other classes of workmen are retained in employment. It leaves
the workman absolutely free to abstain from work — for good reasons,
for bad reasons, for no reasons. His absolute freedom to work, or not
to work, is not in any way impaired. The restraining order is based
upon the theory that the right of the workman to cease his employ-
ment, to refuse to be employed, and to do that in conjunction with
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his fellow-workmen, is just as absolute as is the right of the employer
to refuse further to employ one man, or ten men, or twenty men who
have theretofore been in his employment. From an examination of
the cases and a very careful consideration of the subject I am unable_
to discover any right in the courts, as the law now stands, to interfere
with this absolute freedom on the part of the employer to employ
whom he will, and to cease to employ whom he will; and the corre-
sponding freedom on the part of the workman, for any reason or no
reason, to say that he will no longer be employed; and the further
right of the workmen, of their own free will, to combine and meet as
one party, as a unit, the employer who, on the other side of the trans-
action, appears as a unit before them. Any discussion of the motives,
purposes or intentions of the employer in exercising his absolute right
to employ or not to employ as he sees fit, orof the free combination of
- employes in exercising the corresponding absolute right to be employed
or not as they see fit, seems to me to be in the air.

Thus, there is a wide field in which employes may combine and
exercise the arbitrary right of ¢ dictating ” to their common employer
“how he shall conduct his business.” The exact correlative of this
right of the employe exists, in an equal degree, in the employer. He
may arbitrarily ¢ dictate” to five thousand men in his employ in
regard to matters in respect of which their conduct ought, according
to correct social and ethical principles, to be left entirely free. But if
the ¢ dictation ”” is backed up solely by the announcement that, if it
is not submitted to, the dictating party will refrain from employing,
or refrain from being employed, as the case may be, no legal or equi-
table right belonging to the party dictated to, which I am able to dis-
cern, is thereby invaded.

Some of the expressions which I have used, and which are com-
monly used, in relation to this subject seem to me to be misleading.
Union workmen who inform their employer that they will strike if he
refuses to discharge all non-union workmen in his employ are acting
within their absolute right, and, in fact, are merely dictating the terms
upon which they will be employed. All such terms necessarily relate
both to “how the employer shall conduct his business’” and how the
employes shall conduct their business.

The doctrine of the old cases, of which we have in New Jersey an
interesting example in State v. Donaldson, 3 Vr. 151, which placed
the employe, when acting in combination with his fellow-workmen, at
a tremendous disadvantage as compared with his employer, I think
may be regarded as entirely exploded. The authority of the deliver-
ances-of the supreme court in State v. Donaldson was largely, if not
entirely, abolished by statute in 1883.

The principles which I have endeavored to state are all recognized

-in the restraining order in this case, and are so plainly recognized that
the intelligent and industrious counsel for the defendants is unable to
point out any respect wherein the terms of the order should be mods
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ified. The things which the restraining order interdicts are things
which, for the purposes of this argument, it is practically conceded
the defendants have no right to do.

In this situation of the case it would seem to be unnecessary to
further consider the legal propriety of the restraining order, much
less to take it up clause by clause. I have, however, pointed out
what conduct on the part of the defendants is excluded from the
operation of this order, and I think that it is fair to all the parties td
this suit who are concerned in the maintenance of the restraining -
order to explain, at least in a general way, what conduct is included
within its prohibition. This can be most conveniently done by
making plain the most important principles embodied in the order —
principles which practically have been developed by the courts of this
country and England during the last five or ten years.

The injunction in strike and boycott cases is of very recent use.
Already a wide difference of opinion has been developed among
judges in regard to the liability of a combination of workmen to
actions at law for damages and suits in equity for an injunction.

It is only very recently, I think, that one of the most important
rights which now are vindicated by the injunction in a strike case has
been differentiated ; in many cases it has been apparently half recog-
nized or indirectly enforced.

That the interest of an employer or an employe in a contract for
services is property is conceded. Where defendants, in combination or
individually, undertake to interfere with and disrupt existing con-
tract relations between the employer and the employe, it is plain that
a property right is directly invaded. The effect is the same whether
the means employed to cause the workman to break his contract, and
thus injure the employer, are violence or threats of violence against
the employe or mere molestation, annoyance, or persuasions. In all
these cases, whatever the means may be, they constitute the cause of
the breaking of a contract, and consequently they constitute the nat-
ural and proximate cause of damage. The intentional doing of any-
thing by a third party which is the natural and proximate cause of
the disruption of a contract relation, to the injury of one of the con-
tracting parties, is now very generally recognized as actionable, in the
absence of a sufficient justification, and the question, in every case,
seems to turn upon justification alone.

Where the tangible property of an employer is seized or directly
injured by violence, with intent to interfere with the carrying on of
his business, the case, also, is free from embarrassment.

In the case of Frank v. Herold, 18 Dick. Ch. Rep. 443, Vice-Chan-
cellor Pitney amply discussed the whole subject of the unlawfulness
of molestation and annoyance of employes, with intent and with the
effect to induce them to abandon their employment, to the injury of
their employer’s business. .

But the difficult case presents itself when the workmen in combi-
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nation undertake to interfere with the freedom of action on the part
of other workmen who naturally would seek employment where they
(the workmen in combination) desire and intend that no man shall‘be
employed excepting upon their terms. :

The difficulty is in perceiving how molestation and annoyance, not
of the employes of a complainant, but of persons who are merely
looking for work and may become employes of the complainant, can
be erected into a legal or equitable grievance on the part of the com-
plainant. Butthe difficulty is still further increased where the pos-
sible employes make no complaint to any court for protection, and the
conduct of the molesting party does not afford a basis which the
ancient common law recognized as sufficient to support an action of
tort on their behalf, such as for an assault and battery or a slander.
Abusive language is not necessarily actionable at the common law.
If to call a man a “scab” in the street or to follow him back and
forth from his home to his place of employment was formerly not
actionable on behalf of the viectim of this petty annoyance, the
problem is to understand how one who is merely the victim’s possible
employer can complain, either at law or in equity, there being no
actual contract for service, but only a potential one, interfered with.

It is easier, I think, to obtain a correct idea of the legal and equi-
table right which underlies many of the injunctions which have been
granted in these strike cases restraining combinations of workmen
from interfering with the natural supply of labor to an employer, by
means of molestation and personal annoyance, if we exclude from
consideration the conduct of the defendants as a cause of action on
‘behalf of the immediate victims of their molestation —<. e., of the
workman or workmen whom the combination are seeking to deter
from entering into the employment which is offered to them, and
which they, if let alone, would wish to accept. I say this, although I
firmly believe that the molested workman, seeking employment and
unreasonably interfered with in this effort by a combination, has
an action for damages at common law, and, where the molestation is
repeated and persistent, has the same right to an injunction, in
equity, which, under the same circumstances, is accorded to his con-
templated employer.

The underlying right in this particular case under consideration,
which seems to be coming into general recognition as the subject of
protection by courts of equity, through the instrumentality of an in-
junction, appears to be the right to enjoy a certain free and natural
condition of the labor market, which, in a recent case in the House of
Lords, was referred to, in the language of Lord Ellenborough, as a
‘ probable expectancy.” This underlying right has otherwise been
broadly defined or described as the right which every man has to earn
his living, or to pursue his trade or business, without undue interfer-
ence, and might otherwise be described as the right which every man
has, whether employer or employe, of absolute freedom to employ or
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tobeemployed. The peculiar element of this perhaps newly-recognized
right is that it is an interest which one man has in the freedom of an-
other. In the case before this court the Jersey City Printing Com-
pany claims the right, not only to be free in employing labor, but also
the right that labor shall be free to be employed by it, the Jersey City
Printing Company.

A large part of what is most valuable in modern life seems to de-
pend more or less directly upon ¢ probable expectancies.” When they
fail, civilization, as at present organized, may go down. As social and
industrial life develops and grows more complex these “ probable ex-
pectancies ” are bound to increase. It would seem to be inevitable
that courts of law, as our system of jurisprudence is evolved to meet
the growing wants of an increasingly complex social order, will dis-
cover, define and protect from undue interference more of these ¢ prob-
able expectancies.”

In undertaking to ascertain and define the rights and remedies of
employers and employes, in respect of their “ probable expectancies ”
in relation to the labor market, it is well not to lose sight altogether
of any other analogous rights and remedies which are based upon
similar ¢ probable expectancies.” It will probably be found in the
end, I think, that the natural expectancy of employers in relation to
the labor market and the natural expectancy of merchants in respect
to the merchandise market must be recognized to the same extent by
courts of law and courts of equity and protected by substantially the
same rules.

It is freedom in the market, freedom in the purchase and sale of all
things, including both goods and labor, that our modern law is en-
deavoring to insure to every dealer on either side of the market. The
valuable thing to merchant and to customer, to employer and to em-
ploye, manifestly is freedom on both sides of the market. The mer-
chant, with his fortune invested in goods and with perfect freedom to
sell, might be ruined if his customers were deprived of their freedom
to buy; the purchaser, a householder, seeking supplies for his family,
with money in his pocket and free to buy, might find his liberty of no
value and might suffer from lack of food and clothing if the shopmen
who deal in these articles were so terrorized by a powerful combina-
tion as to be coerced into refusing to sell either food or clothing to
him.

It is, however, the right of the employer and employe to a free labor
market that is the particular thing under consideration in this case.

A man establishes a large factory where working people reside,
taking the risk of his being able to conduct his industry and offer
these working people employment which they will be willing to ac-
cept. He takes the risk of destructive competition and a large num-
ber of other risks, out of which, at any time, may come his financial
ruin and the suspension of his manufacturing works. But our law,
in its recent development, undertakes to insure to him, not only that
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he may employ whom he pleases, but that all who wish to be employed
by him may enter into and remain in such employment freely, with-
out threats of harm, without unreasonable molestation and annoyance
from the words, actions or other conduct of any other persons acting
in combination. What is the measure or test by which the conduct of
a combination of persons must be judged in order to determine whether
or not it is an unlawful interference with freedom of employment in
the labor market, and as such injurious to an employer of labor in
respect of his  probable expectancies,” has not as yet been clearly
defined. Perhaps no better definition could be suggested than that
which may be framed by conveniently using that important legal fic-
titious person who has taken such a large part in the development of
our law during the last fifty years — the reasonably prudent, reason-
ably courageous and not unreasonably sensitive man. Precisely this
same standard is employed throughout the law of nuisance in deter-
mining what degree of annoyance on the part of one’s neighbor one

must submit to, and what degree of such annoyance is excessive and
" the subject of an action for damages or a suit for an injunction.

A man may not be liable to an action for slander for calling a work-
man a “scab” in the street, but if a hundred men combine to have
this workman denounced as a ¢ scab ”” in the street, or followed in the
streets to and from his home, 8o as to attract public attention to him
and place him in an annoyingly conspicuous position, such conduect,
the result of such combination, is held to be an invasion of the ¢ prob-
able expectancy ” of his employer or contemplated employer, an inva-
sion of this employer’s »ight to have labor flow freely to him. Without
any regard to the rights and remedies which the molested workman
may have, the injunction goes at the suit of the employer to protect
his “ probable expectancy ” — to secure freedom in the labor market
to employ and to be employed, upon which the continuance of his
entire industry may depend.

I think it is safe to say that all through this development of strike
law, during the last decade, no principle becomes established which
does not operate equally upon both employer and employe. The
rights of both classes are absolutely equal in respect of all these
“probable expectancies.” An operator upon printing machines has
the right to offer his labor freely to any of the printing shops in Jer-
sey City. These shops may all combine to refuse to employ him on
account of his race, or membership in a labor union, or for any other
reason, or for no reason, precisely as twenty employes in one printing
shop may combine and arbitrarily refuse to be further employed un-
less the business is conducted in accordance with their views. But
in the case of the operative seeking employment, he has a right to
have the action of the masters of the printing shops, in reference to
employing him, left absolutely free. If, after obtaining, or seeking
to obtain, employment in a shop, the master of that shop should be
subjected to annoyances and molestation, instigated by the proprie-
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tors of other printing shops, who combine to compel, by such moles-
tation and annoyance, this one master printer, against his will and
wish, to exclude the operative from employment, this operative, in
my judgment, would have a right to an action at law for damages,
and would have a right to an injunction if his case presented the
other ordinary conditions upon which injunctions issue. But the
common law courts have not had time to speak distinctly on this sub-
ject as yet, and it is necessary to be cautious in dealing with a subject
in which both courts of law and courts of equity as yet are feeling
their way.

I think that the leading principle enforced in the restraining order
in this case is not inconsistent with any authorities which control
this court. This principle is that a combination of employers, or a
combination of employes, the object of which is to interfere with the
freedom of the employer to employ, or of the employe to be employed
(in either of which cases there is an interference with the enjoyment
of a “probable expectancy,” which the law recognizes as something
in the nature of property), by means of such molestation or personal
annoyance as would be liable to coerce the person upon whom it was
inflicted, assuming that he is reasonably courageous and not unreason-
ably sensitive, to refrain from employing or being employed, is illegal
and founds an action for damages on the part of any person know-
ingly injured in respect of his “ probable expectancy ” by such inter-
ference, and also, when the other necessary conditions exist, affords
the basis of an injunction from a court of equity.

The doctrine which supports that portion of the restraining order
in this case which undertakes to interdict the defendants from mo-
lesting applicants for employment as an invasion of a right of the
complainant, is applicable to a situation presenting either an em-
ployer or an employe as complainant, and containing the following
. elements:

First. Some person or persons desiring to exercise the right of em-
ploying labor, or the right of being employed to labor.

Second. A combination of persons to interfere with that right, by
molestation or annoyance, of the employers who would employ, or of
the employes who would be employed, in the absence of such molesta-
tion. :

How far the element of combination of a number of persons will
finally be found necessary, in order to make out the invasion of a
legal or equitable right in this class of cases, need not be discussed.
We are dealing with cases where powerful combinations of large
numbers, in fact, exist.

Third. Such a degree of molestation as might constrain a person
having reasonable fortitude, and not being unreasonably sensitive, to
abandon his intention to employ or to be employed, in order to escape
such molestation.

Fourth. As the result of the foregoing conditions, an actual pecu-
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niary loss to the complaining party, by the interference with his
enjoyment of his ¢ probable expectancies” in respect of the labor
market. :

I do not think that the constraining force brought to bear upon the
employer or employe which the law can interdict can ever include the
power of public opinion or even of class opinion. Every man, whether
an employer or an employe, constitutes a part of a great industrial
system, and his conduct is open to the criticism of the members of
his own class. While, therefore, a combination of union men have no
right to cry “scab” in the streets to non-union employes, or follow
them in the street in a body to and from their homes, or do many
other things in combination, which, if done once by a single individual,
would not found an action of tort, such combinations, I think, have
left a fairly wide field of effort towards the creation and application
of public opinion as a constraining force upon conduct of any kind
which they wish to discourage.

I have endeavored to explain, in a general way, my own view of
the most important and least understood principle embodied in the
restraining order in this case, in order that the defendants, and, in
fact, all parties interested, may have all possible light in construing
and applying the exact terms of the order. What I have said may
be found to be subject to modifications, without subjecting the terms
of the order to any change. All generalizations on such a subject —
such a novel subject as the one under consideration — are dangerous.
There may be conduct on the part of a combination of employers, or

" of employes, which would seem to come within the general definition
or description of illegal and prohibited conduct, which I have attempted
to frame, but which conduct, nevertheless, might be justified, and
hence could not be adjudged illegal. Molestation and personal an-
noyance, however, the terms which I have employed, do not seem to
be inclusive of any justifiable conduct, especially if no one is allowed
to complain that he is molested or annoyed by being subjected peace-
ably to the judgment and criticism of public opinion.

[The vice-chancellor then discussed at length the effect of the answer
of the defendants and the affidavits annexed thereto, which denied all
the charges of interference with existing labor contracts or molesta-
tion practiced to prevent new workmen from being employed. The
conclusion was that, notwithstanding such denials, even when sus-
tained by the greater weight of evidence, the restraining order should
be held in force as to those defendants who stood fairly charged, un-
der oath, with the interdicted misconduct, and should be vacated as
to any other defendants not so charged; that the sole issue appeared
to be one of fact, viz., whether the defendants had done, and were
threatening to do, the acts complained of or not, and that such an
issue could not properly be tried on ex parte affidavits, but should be
reserved for the final hearing; that in a case like this, where the



20 JERSEY CITY PRINTING CO. v. CASSIDY.

defendants were the only persons in sight apparently interested in
-having the unlawful conduct complained of continued, and were there-
fore subjected to a temptation to cause such conduct to be continued,
an injunction which merely prevented them from doing acts which
they disclaimed any right to do, and denied that they had done or
threatened to do, should be retained until the final hearing.










